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In tlie United States Circuit Court of Appeals for tlie

Niiitli Circuit.

The Atchison, Topeka & Santa Fe
Railway Company, a corporation,

plaintiff in eiTor,

V.

The United States of America, de-

fendant in error.

y No. 1590.

BRIEF FOR DEFENDANT IN ERROR.

INTRODUCTORY.

Counsel for appellant begin their brief with what

they term a statement of the case. While there is no

ground for saying that it contains any misrepresen-

tations, yet it so commingles fact with construction

and argument that it would fail to convej" to the

court a fab impression of the whole case unless the

court carefully discriminates between them.

As numerous legal questions are raised in this

case requiring considerable space for adequate discus-

sion, we shall not complicate matters by setting up

another '' statement of the case," but will only

briefly refer to the facts in order to point out the

respects in which they were incorrectly recited; and

where we find in the com'se of the discussion that
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counsel for plaintiff in error (hereinafter designated

as the carrier) have overlooked or erroneously stated

a material fact, we will call it to the attention of the

court in its proper connection.

"In this case the plaintiff in error was fined $5,000-

on each of 66 counts (289) of an indictment charging it

with 66 violations of the act of February 19, 1903 (32

Stats., 847), commonly called the Elkins law, the

total of the fines amounting to $330,000 " (Brief, p. 1),

each such violation consisting in charging, demanding,

and receiving for the transportation of a designated

carload lot of lime from Nelson, Ariz., to Los Ange-

les, or some other point south of Barstow, Cal., an

amount of money (specifically set forth) which was less

than the rate fixed by the lawful tariff for such trans-

portation, and it was admitted at the trial that the

carrier received for such transportation the amoiuit so

set forth, and no more. (Tr., p. 199.)

Counsel correctly state (Brief, p. 2) the filing on

June 15, 1905, of the tariff fixing a rate of $3.50

per ton for transportation of lime in carload lots,

with a 40,000-pound minimum from Nelson to the

California points named, but err in stating that said

tariff shows "the smallest load that can be carried in

a given car and get the benefit of the carload

rate." On the contrary, it shows the minimum

amount, $70, for which any carload lot of lime weigh-

ing 40,000 pounds, or less, could be shipped.

The shipments involved in the indictment were

made between the date of the filing of the tariff and



July 14, 1906, and each of the cars contained less

than the so-called ''minimum" of 40,000 pounds, the

concession being accompHshed hj multiplying $3.50

by the number of tons actually in the car, and collect-

ing the amount thus ascertained—in other words

"protecting actual weight," which term means ''to

disregard the minimum (of $70) established by the

tariff, and calculate the freight upon the basis of the

actual amount (of lime) contained in the car." (Tr.,

p. 330.)

All collections of freight were made through the

carrier's freight department, and, up to December 12,

1905, whenever one of these transactions came under

the observation of the auditor's office, an explanation

was demanded as to why and by what authority the

lawful tariff had been disregarded, to which the

collecting officer responded that his authority was

W. G. Barnwell, the general freight agent; on

December 12, 1905, the letter (Exhibit 16, Tr., p. 331)

was written by F. P. Gregson, chief clerk of the

freight office, to the auditor's office, stating that the

local freight agent had been instructed to disregard

the tariff (protect actual weight) on lime shipments

from Nelson, for the reason that a different tariff rate

prevailed from other lime-producing points on another

line of railroad, and, after that date, no further de-

mands for reasons or authority were made by the

auditor (pp. 314 and 321).

Witness, Gregson, testifying as to the meaning of

the various initials and other marks upon the rail-



road papers received in evidence (Tr., p. 339) in mak-

ing an explanation authorized by the court, did testify-

that there was a reason other than that stated in said

letter for the concessions to the consignee of the dif-

ferences between the respective amounts collected

and the tariff rate, which was that complaints were

made that the cars contained at Nelson the mini-

mum of 40,000 pounds, and that the difference be-

tween that amount and the amount in the car at

destination had been lost in transit; but it was not

''shown to him that 40,000 pounds or more had been

loaded in said car" (Brief, p. 3) ; on the contrary, it

was shown that the witness made no inquiry what-

ever as to the method of loading or weighing at

Nelson (Tr., pp. 387, 390) ; that the shipping orders

(Tr., p. 343) and waybills covering these shipments

(Tr., pp. 315, 317), and answers of the carrier's agents

(Tr., pp. 366, 368) to inquiries of the auditor concern-

ing other similar shipments, showed that the weight

of the lime was only estimated, the statement of such

estimate being (Tr., p. 343 and 409-410) received

by the carrier "subject to correction;" and that the

only scales it passed over were those of the carrier.

And it was further shown that during the entire

period covered by the indictment, except for two

weeks in 1906, the method of estimating was to sim-

ply ''dump" the contents of 50 ore cars filled with

bulk lime, each of which was estimated to be of 16.24

cubic feet capacity and to hold from 800 to 900

pounds, but the variation in which might be as much



as 28 pounds to the cubic foot, or 454.72 pounds to

the car, dependent upon the size of the lumps of Urae.

(Tr, p. 417.)

Neither was it shown that "the carrier had no way

of controverting" the contention that 40,000 pounds

had been loaded in each car (Brief, p. 3); on the

contrary, it was established that the refutation

thereof appeared on the face of the papers relating to

each shipment, and its own employees knew that the

method of loading was not accurate, because, re-

sponsive to inquiry whether cars were "loaded to

full visible capacity," they answered: "No, sir;

40,000 as near as could estimate" (Tr., pp. 366-368),

and, further, these "estimates" were erroneous by

as much as from 30,000 to 54,000 pounds (Tr., p. 426;

waybills No. 37 and 2).

Counsel's statement that "the tariff rate of 350

cents a ton never was departed from" (Brief, p. 9)

is misleading, in that there never was any such tariff

rate ; the ton rate of 350 cents was only applicable to

the excess in a carload lot over 40,000 pounds; and,

in the face of the terms of Exhibit 136 (p. 354),

"protect actual weight on Schirm's cars from Nelson,"

they are equally in error in stating that Gregson's

subordinates "had no general instructions at any

time to deviate from the tariff."



ANSWERING CARRIER'S ARGUMENTS.
ALLEGED ERROR IN DENYING MOTION TO QUASH.

The first assignment of error upon which counsel

present argument is that ''the court should have

quashed the indictment upon the ground that it was

founded on evidence which the defendant was com-

pelled to produce, tending to incriminate it, and which

had been procured by an unreasonable search and

seizm^e."

We think this objection may be disposed of on

either of three grounds:

I. There was no violation or disregard of any con-

stitutional provision.

II. There is nothing in the record indicating upon

what evidence the indictment was based.

III. The disposal of the ynotion was within the dis-

cretion of the trial court.

I.

At the outset we call attention to the record, show-

ing that the assertion that defendant was ''ruth-

lessly searched" is untrue. The first subpoenas (p.

299) called for the records of the company showing

freight shipments received by each of nine different

concerns between January, 1902, and October, 1906;

the second and third subpoenas called for the com-

pany's records relating to 28 designated claims, in-

cluding the tissue copy books containing press copies

of vouchers made in payment of claims during the

years 1904, 1905, and 1906.



It can not be assumed that counsel are serious in

asserting that documents covering its business with 9

shippers would interfere with the ordinary conduct of

the affairs of a transcontinental railroad, nor that

being required to show one series of papers showing

refunds of freight paid (vouchers by means of which

payments of refunds of freight paid were made)

would be at all inconvenient.

We note that while various judicial expositions of

constitutional guaranties are freely quoted, only inci-

dental reference is made to the case of Hale v. Henkel,

(201 U. S., 43), which really bears upon the question,

and, according to our understanding, is decisive

against the carrier's contention.

A review of the record in this case and of the opinion

in the Hale v. Henkel case (pp. 66-75) shows the

utter inapplicability of the fifth amendment to this

case. In its reasoning after a review of authorities,

including the Boyd case, the court say:

It would be a strange anomaly to hold that

a State, having chartered a corporation to make
use of certain franchises, could not in the exer-

cise of its sovereignty inquire how these fran-

chises had been employed, and whether they

had been abused, and demand the production

of the corporate books and papers for that

purpose. The defense amounts to this: That

an officer of a corporation, which is charged

with a criminal violation of the statute, may
plead the criminality of such corporation as a

refusal to produce its books. To state this

proposition is to answer it. While an indi-
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\idual may lawfully refuse to ansT\er incrimi-

nating questions unless protected by an im-

munity statute, it does not follow that a cor-

poration, vested with special pri\ilege5 and

franchises, may refuse to show its hand when
charged with an abuse of such privileges.

And to meet a suggestion that the principle here

enunciated did not apply to a corporation not char-

tered by the Federal Government itself, the coiu't con-

cludes that branch of the case thus:

It is true that the corporation in this case was

chartered under the laws of New Jersey, and

that it receives its franchise from the legisla-

ture of that State: but such franchises, so far

as they involve questions of interstate com-

merce, must also be exercised in subordination

to the power of Congi'ess to regulate such com-

merce, and in respect to this the General Gov-

ernment may also assert a sovereign authority

to ascertain whether such franchises have been

exercised in a lawful manner, with a due regard

to its own laws. Being subject to this dual

sovereignty, the General Government possesses

the same right to see that its own laws are re-

spected as the State would have with respect

to the special franchises vested in it by the

laws of the State. The powers of the General

Government in this particular in the I'indication

of its own laws are the same as if the corporation

had been created by an act of Congress.

The case of Adains v. New York (192 U. S., oSo)

appears to have a special relevancy to the facts of

record in this case. It is re\newed b}' the court in the

Hale V. Henkel case just cited.
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The whole argument for appellant is answered by

the concluding language of the opinion in Hale v.

Henkel (p. 77), as follows:

Of course, in view of the power of Congress

over interstate commerce to which we have

adverted, we do not wish to be understood as

holding that an examination of the books of a

corporation, if duly authorized by act of Con-

gress, would constitute an unreasonable search

and seizure within the fourth amendment.

(See also Interstate Comvierce Com. v. Baird, 194

U. S., 25, and the statute of 1893 therein referred to;

also United States v. American Tob. Co., 146 Fed. R.,

557, applying and reviewing doctrine of Hale v.

Henkel.)

If more were needed, the statute approved June 30,

1906, amending said act of 1893 and providing that

immunity shall extend only to a natural person who,

in obedience to a subpoena, gives testimony under

oath or produces evidence, documentary or otherwise,

under oath, also has an important bearing upon this

point. It was passed and went into effect after the

acts charged herein were done, but prior to the pro-

ceedings referred to before the grand jur}', and is

therefore applicable,

II.

Counsel appear to have entirely misconceived the

extent and quality of the inquisitorial powers of

grand juries, as to which we invite attention to the

following authorities: Hale v. Henkel, supra; Thomp-

son and Merriam on Juries (sees. 612, 615, subd. 1),
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and opinion of Judge Addison quoted therein;

Wharton Crim. L. PL and Pr., 8th ed., sec. 388; State

V. Dayton, 3 Zabr. (N. J. L.), 49, 53 Am. Dec, 273-5.

The entire opinion in State v. Dayton (just cited)

is luminous and instructive. The following is an

excerpt

:

If the law recognized it as a right of the

defendant to avail himself of the objection

that the indictment was found by the grand

jury upon evidence not strictly legal or com-

petent, it would be consistent neither with law

nor justice to deprive any defendant of the

opportunity of making the objection. The

Constitution provides that no person shall be

held to answer for a criminal offense unless on

the presentment or indictment of a grand jury;

but it neither provides the mode of present-

ment nor the evidence upon which it shall rest.

Nor can it with propriety be said to be a right

of the defendant to be informed of the evidence

upon which the grand jury acted or to avail

himself of its legal incompetency.

Barring the mere assertion of counsel there is

nothing whatever to indicate that the indictment

was found upon any of the matters or things called

for by said subpoenas, nor is there any evidence that

the subpoenas were complied with, or anything to

show that the indictment was found upon illegal evi-

dence. On the contrary, it does appear that numer-

ous witnesses were examined, who for aught that

appears or could be known outside the jury room,

gave positive evidence of the facts involved.
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The fact that some of the evidence called for

was not primary in character is of no weight. The

grand jury and the Government may have been ad-

vised that the originals were destroyed, or had been

gotten out of the jurisdiction—or, it may have had

evidence before it that fraud had been practiced or

contemplated in reference to the originals which

would be exposed or prevented by examination of

the tissue copies; or, it may have been advised that

in those copy books there was certain memoranda

which would not be found upon the originals—all of

these considerations, and others which might be men-

tioned, might have rendered it extremely necessary

for the grand jury to have before it the very evidence

called for.

Furthermore, the "challenge" of defendant's coun-

sel to name the original papers called for would, if

accepted, have advised him and his client as to the

matters under investigation, and might have sub-

jected the documents desired to some misfortune.

III.

The motion to quash the indictment is addressed

to the discretion of the trial com-t, and the overruling

thereof is not ordinarily assignable as error.

Endleman v. United States, 86 Fed. R., 456 (C. C.

App., 9th circuit) ; United States v. Rosenberg, 7 Wall.,

583; United States v. Hamilton, 109 U. S., 63; UnUed

States V. Logan, 144 U. S., 263.
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SUFFICIENCY OF DEMURRER TO INDICTMENT.

The second point is that "the demurrer to the

indictment should have been sustained."

The lettered divisional arrangement of their argu-

ment by counsel for the carrier is peculiar, and we

find that we can best discuss the question of the

sufficiency of the indictment—the real question

which they seek to raise—by adopting and pursuing

our own plan and order.

I. Our first proposition is that the indictment

conforms to the meaning as well as the letter of the

law under which it was found.

II. Our second proposition is that the indictment

charges with sufficient certainty all the elements of

the offense of granting a concession.

III. Our third proposition is that willfulness is not

an element of the offense and need not be averred in

the indictment, and, if averred, constitutes surplusage.

We think the establishment of either of these

three propositions, with the essential deductions from

them, disposes of the whole argument for the carrier

under this head.

I.

That the indictment conforms to the meaning as

well as the letter of the law under which it was found.

The first count of the indictment is annexed to the

carrier's brief, ]:>ut for greater convenience we here

insert the part covered by the discussion of counsel.

The proper designation of the corporations, their

business, the description of the Lime and Cement
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Company, as well as all the facts pertaining to the

filing of the tariff, are set forth, even beyond the

criticism of counsel. The indictment then proceeds:

That at all of the times between said 15th

day of June, in the year 1905, and the 16th

day of July, in the year 1906, the lowest total

lawful rate and charge established in said

tariff by said corporation common carrier,

The Atchison, Topeka & Santa Fe Railway

Company, and in force on its said continuous

line and route, for the transportation of bulk

lime in carload lots from said town of Nelson,

in said Territory of Arizona, to the said town
of Barstow, California, and to all stations on

said line and route south of said town of Bar-

stow, in the State of California, was, as shown
by said tariff, so established, filed and pub-

lished by said corporation common carrier as

aforesaid, seventy (70.00) dollars for each

carload lot of bulk lime shipped and trans-

ported over said continuous line and route

from said town of Nelson, in the Territory of

Ai'izona, to the said town of Barstow, Cali-

fornia, or to any station on said line and route

south of said town of Barstow in the said

southern district of California, as aforesaid:

And the grand jurors aforesaid, on their

oath aforesaid, do further present:

That heretofore, and on the 17th day of

June, in the year 1905, said Grand Canyon
Lime & Cement Company, a corporation as

aforesaid, delivered to the said The Atchison,

Topeka & Santa Fe Railway Company, railroad
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corporation and common carrier as aforesaid,

at the said town of Nelson, in said Territory

of Arizona, for shipment and transportation by
the said common carrier and its raiboad over

the said Une and route, to J. S. Schirm, at the

city of Los Angeles (said city of Los Angeles

being a station on the line and route of said

common carrier south of said town of Barstow,

California), within the southern division of the

southern district of California, a certain car load

lot of bulk lime, which said lime was then and

there contained in car of the said The Atch-

ison, Topeka & Santa Fe Railway Company,

numbered 17,256, which said car load lot of

bulk lime was transported, in said car num-
bered 17,256, by said railway company, by way
of and over said continuous line and route,

from said town of Nelson, Territory of Arizona,

through and by way of said southern division

of the southern district of California, to the

said city of Los Angeles;

That the lawful amount of freight due and

payable to said The Atchison, Topeka & Santa

Fe Railway Company, common carrier as

aforesaid, under, pursuant to, and in accord-

ance with said tariff so established, filed, and

published by said railroad corporation, as

aforesaid, was the sum of seventj^ (70.00) dol-

lars; that said The Atchison, Topeka & Santa

Fe Railway Company, corporation common
carrier, as aforesaid (notwithstanding the

existence of said lawful rate of seventy (70.00)

dollars for the transportation of said carload lot

of bulk lime, as aforesaid), did charge, demand,

and receive from said J. S. Schirm, for the

transportation and shipment of said car load
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lot of bulk lime, from said town of Nelson, in

the Territory of Arizona, to the said city of

Los Angeles in the said State of California,

the sum of sixty-four and seventy-five one-

hundredths (64.75) dollars and no more, which

said sum of sixty-four and seventy-five one-

hundredths (64.75) dollars was at the city of

Los Angeles, within the southern division of

the southern district of California, paid by
said J. S. Schirm to said The Atchison, Topeka

& Santa Fe Railway Company on the 22nd

day of June, in the year 1905, for such trans-

portation;

We have here ended at the part beginning " And so

the grand jurors aforesaid," etc., and have omitted

the contra formani statuti.

On page 66 counsel say: "It states that the

plaintiff in error received onlj^ $64.75 (or some other

amount) from J. S. Schirm. It nowhere says that

the full amount was not paid by some person other

than Mr. Schirm."

From this and other parts of the brief it appears

that counsel for the carrier adopt, and attempt to

impose upon the Government, theories of criminal

pleading which are wholly impracticable. They

would have the indictment rebut every presumption

of innocence and exclude every possibihty of mistake

on the part of the accused. In this connection we

quote from the opinion in Evans v. United States ( 153

U.S., 584), as follows:

* * * While the rules of criminal

pleading require that the accused shall be fully

apprised of the charge made against him, it
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should, after all, be borne in mind that the

object of criminal proceedings is to convict

the guilty as well as to shield the innocent,

and no impracticable standards of particularity

should be set up, whereby the Government
may be entrapped into making allegations

which it would be impossible to prove. The
note might have been delivered to the defend-

ant for a score of honest purposes, which it

would be utterly impossible to anticipate.

Neither in criminal nor in civil pleading is it

required to anticipate or negative a defense.

To same effect, [/. S. v. Dim7nick (112 Fed. R.,

352), citing authorities; U. S. v. Henry (Fed. Cas.

15, 350, p. 274).

We accept without hesitancy or qualification the

general proposition of law with w^hich the carrier's

counsel begin their argument under this head. It is

that " An indictment must in the first place charge

an offense. In the second place, it must charge it

with sufficient particularity of circumstance to iden-

tify it and inform the defendant."

And we insist, notwithstanding their contention,

that "this indictment states no offense whatever

against the laws of the United States," that it meets

both the foregoing requirements of a good indictment.

Many authorities are cited in the can'ier's brief

which have no bearing on the Elkins law but would

be applicable to, and many of them w^ere in, cases

arising under prior statutes. To see the inapplica-

bility of all such cases, it is only necessary to bear in

mind that, prior to the enactment of the Elkins law,
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not every rebate was unlawfui. To make it so there

must have resulted discrimination. Then, the ques-

tion of the legal rate depended upon ''like and con-

temporaneous services," and ''substantially similar

circumstances and conditions." (See Judson on In-

terstate Commerce, sec. 310, p. 346; United States v.

Milwaukee Ref. Transit Co., 142 Fed. R., 249.)

In United States v. Milwaukee, etc., Co., supra,

Judge Sanborn said

:

It will be observed that this (Elkins) act

makes corporation carriers themselves liable,

eliminates the question of like circumstances

and conditions by making the published rate

conclusive, and abolishes punishment by im-

prisonment.

The severity and absoluteness of the Elkins Act is

thus shown by Judge Baker in Chicago and Alton Rail-

road Company v. United States (C. C. A., 156 Fed.

Rep., 558, 562), affirmed by Supreme Court (212 U. S.,

p.-):

Under the Elkins Act the standard of com-

parison is the published rate. It is only neces-

sary to prove that the favored shipper has had

his property transported at a less rate than

that published and filed. Both acts were

aimed to kill favoritism, and the favoritism in

the Wight case was of the same kind and effect

as is in this. The big manufacturer or dealer

has all the advantage over his small competi-

tor that he is legally or morally entitled to in

his savings of labor cost and in buying his ma-
terials at greater discounts. The application

67177—09 2
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of the maxims of merchandising to raiboading

was always counter to the common-law pact

between the railroads and the people. But it

was not until the Government as parens patrice

was authorized to represent the scattered and

unorganized sufferers from favoritism that any

hope appeared of taking the raiboad business

out of the realm of private barter.

Counsel for plaintiff in error have (p. 100) given

what they state is a quotation from the opinion in

Chicago and Alton Railroad v. United States, supra.

It is true that the coiu-t used the words, but their

quotation capitalizes the first letter of a word which

is not the first word in the sentence with which the

quotation opens in the opinion whence it was taken.

They have also taken isolated sentences, separated

by other language, out of their connection, and with

them constructed the quotation found in the brief,

without indicating the mutilation in any way. We
think that the opinion and decision in that case

strongly support oiu" contention, and have quoted

from it. But even as industriously constructed we

see nothing to which to object, even in the unfair

quotation.

Immediately following the first clause of section 1

of the Elkins Act occurs (after a semicolon) the fol-

lowing :

and it shall be unlawful for any person,

persons, or corporation to offer, grant, or

give or to solicit, accept, or receive any re-

bate, concession, or discrimination in respect
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of the transportation of any property in in-

terstate or foreign commerce by any common
carrier subject to said act to regulate commerce

and the acts amendatory thereto whereby any

such property shall by any device whatever

be transported at a less rate than that named
in the tariffs published and filed by such car-

rier, as is required by said act to regulate com-

merce and the acts amendatory thereto, or

whereby any other advantage is given or dis-

crimination is practiced. Every person or cor-

poration who shall offer, grant, or give or

solicit, accept, or receive any such rebates,

concession, or discrimination shall be deemed
guilty of a misdemeanor, and on conviction

thereof shall be punished by a fine of not less

than one thousand dollars nor more than

twenty thousand dollars.

Congress was attempting to secure uniform freight

rates, and all prohibitions and penalties were im-

posed to accomplish that result. Punishments are

inflicted for the purpose of suppressing the evils that

had existed prior to this enactment, the latter being

the purpose and the punishments merely the means

to an end. The subject-matter of the legislation, as

in all statutes on the subject, was not j)er se punish-

ment of corporations or individuals, but penalties

were prescribed as the most effective, if not the only,

vindicatory and remedial features of the statute. It

appears in every section and line of the law that the

thing sought by Congress was a fixed rate, absolutely,

unvaryingly uniform, to be adhered to until publicly
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changed in the manner provided by the interstate

commerce law. Departure from that rate, by any

means whatsoever, was prohibited. It was imma-

terial whether the means resorted to by the parties

was indirect, circuitous, and covert, or direct and

open.

The spirit in which the law is to be enforced is

exhibited in Armour v. United States (209 U. S., 56).

Had the carrier's counsel not overlooked that case,

or had they given it the attention its importance

deserves, they would have seen the futility of most of

their discussions and citations under this head. There

the same question, in substance, was presented as

here. In short, the court held that, to constitute an

offense under the Elkins law, it is not necessary that

the party should intend to violate the law. He
might honestty believe that the law gave him a right

to do the act in question and be mistaken in the sup-

position that the law was being violated, and yet all

that would be immaterial if what he actually did

amounted to what is legally prohibited by the law as

construed by the courts.

Necessarily, if a person (whether shipper or car-

rier) transports goods at a certain rate, in good faith

claiming the lawful right so to do, there can not be

on one side ''an intentional giving up of something

which the giver beheves he had a right to retain and

which the receiver has no legal right to demand;"

on the contrar}^ under such circumstances, the car-

rier would be conceding and the shipper receiving

something to which both parties beUeved themselves
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to be legally entitled, yet the Supreme Court has thus

characterized such a situation

:

It is contended that there is nothing * * *

to show any intentional violation of the law;

and that * * * the petitioner (shipper)

believed itself to be insisting upon its legal

rights in insisting upon the performance of

its contract (for carriage at less than the es-

tablished rate) ^ =i^ * {^i tfiig case the

statutes provide it shall be penal to receive

transportation of goods at less than the published

rate * * * the stipulated facts show that

the shipper had knowledge of the rates published

and shipped the goods under a contention of

his legal right so to do. This tvas all the

knowledge or guilty intent that the act required.

(1 Bishop Criminal Law, sec. 343.) A mis-

take of law as to the right to ship under a

contract after the change of rate is unavaihng

upon well-settled principles. (Reynolds v.

United States, 98 U. S., 145. Armour v.

United States, 209 U. S., 56, 86.)

The carrier files and publishes the rate; it

may well be concluded, by his own action.

But neither shipper nor carrier may vary from

the duly filed and published rate without in-

curring the penalty of the law. {Annour v.

United States, 209 U. S., 56, 81.)

Judge Grosscup, in the Standard Oil case ( 164 Fed.,

382), for the purpose of illustrating b}' comparison

the difference between the carrier and shipper in the

matter of the knowledge of the established rate, said

:

In this respect the carrier and shipper stand,

on different ground. The carrier is required
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* * * to establish a public rate and is

forbidden to charge or collect from the shipper

a rate greater or less than such established

and published rate; and as to the carrier, the

doctrine laid down hy Judge Cooley in Bowker v.

People (37 Mich., 4), that ignorance of the fact

is no defense, is perhaps applicable; for the

carrier, having established and filed the rate, can

very justly be denied the right to plead that it

has overlooked or forgotten the rate that it has

thus knowingly established and filed.

And, in the Wood case (145 Fed., 410) the court

said:

The carrier knoios whether it has either filed

or published oj * * * rate * * * d^id

if it departs therefrom it does so willfully and

with knowledge.

It was contended in the Armour case, as it is here,

that the indictment was insufficient; that it omitted

to state how, in what manner, or by what means

the concession was obtained, or of what it consisted;

that the facts did not warrant a finding of any crimi-

nal intent; that there was nothing in the record to

warrant any imputation of bad faith, etc.

In that case there was not merely an absence of

showing of an unlawful or even of a sinister intent,

but the defendants made out a case of good faith in

doing the acts held to constitute a concession.

They had a contract with the carrier, lawful at the

time it was made, for a special rate. Both carrier

arid shipper, believing the contract binding, lived

up to it according to its terms after an increased
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rate had been filed with the Interstate Commerce

Commission and pubHshed, in which a higher rate

was fixed for the traffic.

After differentiating the provisions of the prior act

from those of the Elkins Act of 1903, under which

the indictment in the Armour case, fikewise in this

case, was found, the court said:

In this act we find punishment by imprison-

ment abohshed, and the shipper and carrier

are placed upon the like footing, and it is

made unlawful for any person or corporation

to offer, grant, solicit, give, or to accept or

receive any rebate, concession, or discrimina-

tion in respect to transportation of property

in interstate or foreign commerce, whereby
any such property shall, by any device what-

ever, be transported for a less rate than that

published and filed by such carriers, or whereby
any other advantage is given or discrimination

practiced. And we find the word device dis-

associated from any such words as fraudulent

conduct, scheme, or contrivance, but the act

seeks to reach all means and methods by which

the unlawful preference of rebate, concession,

or discrimination is offered, granted, given, or

received. Had it been the intention of Con-

gress to limit the obtaining of such preferences

to fraudulent schemes or devices, or to those

operating only by dishonest, underhanded

methods, it would have been easy to have so

provided in words that would be unmistakable

in their meaning. A device need not be nec-

essarily fraudulent; the term includes any-

thing which is a plan or contrivance. Web-
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ster defines it to be " that which is devised or

formed by design; a contrivance; an inven-

tion; a project/' etc.

This act is not only to be read in the light of

the previous legislation, but the purpose which

Congress evidently had in mind in the passage

of the law is also to be considered.

In A^ Y., N. H. and Hartford R. R. Co. v. Inter-

state Cominerce Commission (200 U. S., 361) there

was also involved a subsisting contract; but there

was also a compromise of differences or compromise

as in this case. The court quoted from it exten-

sively in the Armour case.

If the carrier had been indicted upon the facts

shown in that case the indictment must have been

held sufficient and the evidence sufficient to have

sustained a conviction according to the views ex-

pressed by the Supreme Court in the Armour case.

In the Armour case the court remarked that no

objection was made to the indictment until after

verdict by motion in arrest of judgment, but imme-

diately added (p. 84, 85)

:

Had it been made by denmrrer or motion

and overruled it w^ould not avail the defend-

ant, in error proceedings, unless it appeared

that the substantial rights of the accused

were prejudiced by the refusal to require a

more specific statement of the particular mode
in which the offense charged was committed.

(See Rev. Stat. U. S., sec. 1025; Connors v.

United States, 158 U. S., 408, 411.) There

can be no doubt that the accused was fully
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advised of and understood the precise facts

which were alleged to be a violation of the

statute.

The sufficiency of the indictment in the Armour

case was also passed upon by the Circuit Court of

Appeals (153 Fed. R., 1), the court (p. 17) saying:

The indictment in this case pleads the names
of the carriers that transported the property,

the date and place of the delivery of the goods

to the initial carrier, and of the receipt of

the concession by the shipper, a description of

the specific articles shipped, the filed and pub-

lished rate, the less rate at which the goods

were transported, and the amount of the con-

cession, the place of shipment, and the point

of destination of the property, and the route

over which it was transported. Here were

averments of facts sufficient to clearly advise

the defendants of the offense with which it

was charged, to give it ample opportunity to

prepare its defense, to enable it to avail itself

of a conviction or an acquittal in the case of

another prosecution for the same crime, and to

qualify the court to determine whether the

facts stated constituted an offense. The par-

ticular device b}^ which the concession and

transportation were obtained was not an essen-

tial ingredient of the offense charged, because

the latter might well exist, whatever the device,

and whether or not there was one, and hence

the indictment portrayed every material ele-

ment of the crime without an averment of this

device. {United States v. Tozer, 37 Fed., 635,

637.)



26

The language here used would have been entirely

appropriate without changing even a syllable if the

court had had this case before it for decision.

It is a generally accepted rule that where the state-

ment of the act necessarily includes a knowledge of

the illegality of the act, no averment of knowledge is

required. {United States v. Dehs, 65 Fed. R., 210;

United States v. Holmes, 40 Fed. R., 750; United

States V. Jolly, 37 Fed. R., 108; Stein v. State, 37

Ala., 123; Com. v. Stout, 7 B. Mon. (Ky.), 247; Com.

v. Raymond, 97 Mass., 567; State v. Brown, 2 Speers

L. (S. C), 129; State v. Carpenter, 20 Vt., 9.)

And it is the general rule that it is not necessary to

allege knowledge where the case is one in which the

defendant is bound to know the facts and obey the

law at his peril. The rule applies where acts which

are not mala in se are made mala prohibita from

motives of public policy, and not because of their

moral turpitude or the criminal intent w^ith which

they are committed. (Joyce on Indictments, sec.

336; Com. v. Raymond, 97 Mass., 567; Com. v. Boyn-

ton, 2 Allen (Mass.), 160; Com. v. Forren, 9 Allen

(Mass.), 489; Com. v. Waite, 11 .\llen (Mass.), 264;

see also Coin. v. Sellers, 130 Pa. St., 32.)

A scienter is never necessary to be alleged,

except when the crime is not complete with-

out some extrinsic circumstance within the

prisoner's knowledge, as in cases of aiding a

prisoner to escape, uttering a forged note or

bill, and cases of that description, where,

without the scienter, the act is free from

guilt. (State v. Broivn, 2 Speers L. (S. C.) , 120.)
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The only place in the Armour indictment where

knowledge was alleged was wath respect to the rate.

It was alleged that the shipper knew the established

rate. But that would have been entirely superfluous

here, because the law conclusively presumes such

knowledge on the part of the carrier. This was

expressly held in Texas, etc., Ry. Co. v. Cisco Mill

(204 U. S., 449, 451-3), the court saying:

It is asserted the conclusion that the sched-

ule of rates became legally operative was not

justified by the finding that such schedule had

been filed with the Interstate Commerce Com-
mission and copies thereof furnished to the

freight officers of the railroad company at

Cisco and other points. The contention is

without merit. The filing of the schedule

with the Commission and the furnishing by the

railroad company of copies to its freight officers

incontrovertihly evidenced that the tarifT of

rates contained in the schedule had been estab-

lished and put in force as mentioned in the

first sentence of the section, and the railroad

companies could not have been heard to assert to

the contrary.

The certainty required in an indictment, aside

from that required for his information on the trial,

is that which will enable the defendant to plead the

verdict in bar of any future action. ( United States

V. Crosby, 25 Fed. Cas. No. 14,893; 4 Cranch, C. C,

517; Armour Pkg. Co. v. United States, 153 Fed. R. 1,

16, S. C. 209, U. S., 56, and citations.) We submit

that the carrier w^ould have no trouble hereafter in
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identifjdng by the language of the indictment the

offenses of which it was convicted.

It is a general rule that an indictment is sufficient in

which the offense is charged in words equivalent to

those used in the statute creating and defining it.

(Joyce on Indictments, sec. 381, citing many authori-

ties.)

It is not essential to the validity of an indictment

that it should specify the particular Act upon which it

is founded. (Joyce on Indictments, sec. 383; Re

Mansfield, 106 Cal., 400; Crahh v. State, 88 Ga., 590;

State V. Allen, 32 Iowa, 248; Powers v. Com., 90 Ky.,

167; Rawlings v. State, 2 Md., 291 ; Mayer v. State, 64

N. J.L.,323; State v. Wallace,M ^. C, S27 ; Butler y.

^to^e, 3McC. L. (S. C.),363.)

It is sufficient if it adequately describes the offense

set forth in the statute. (Joyce on Indictments, sec.

383; Re Mansfield, 106 Cal., 400; State v. Flannagan,

25 R. I., 369.)

In charging an offense wherein guilty knowledge is

not a material ingredient, the averment of such knowl-

edge need not be made. (
McCtdcheon v. People, 69

111., 603; Ward v. State, 48 Ind., 289; UlHchv. Com.,

6 Bush (Ky.), 400; State v. Hartfiel, 24 Wis., 60; Com.

V. Emmons, 98 Mass., 6; Barnes v. State, 19 Com., 308;

People V. Webster, 17 Misc. Rep. (N. Y.), 410.) And if

such an averment is made when it is unnecessary, it

may be rejected as surplusage. ( Com. v. Farren, 9

Allen (Mass.), 480.)

Even if the statute were construed as the carrier's

counsel construe it, and ignorance of the legal effect
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of its acts could excuse it, that is matter of defense

which need not be anticipated and negatived in the

indictment. It is sufficient if the indictment makes

a 'prima facie case. (Bish, Crim. Proc, 326, 513;

Bass V. The State, 29 Ark., 142; State v. Fuller,

33 N. H., 259; United States v. Jenther, 13 Blatch.,

335.) The well-known test applied by a learned

judge (Judge Tenney in State v. Godfrey, 24 Me., 232)

was that

—

If all the facts alleged in an indictment

may be true, and yet constitute no offense, the

indictment is insufficient.

This indictment fully satisfies that test as this

statute is construed. But Bishop (Crim. Proc, vol.

1, sec. 326) remarks of the foregoing observation that

it is correct only if the meaning is that the indictment

is insufficient when all the facts charged in it, assum-

ing them to be true, do not complete the sum of a

crime.

The contention (Brief, p. 66) that the indictment,

which charges that the carrier, " notwithstanding the

existence of such lawful rate of $70 (per) * * *

carload * * * did charge, demand, and receive

from (the consignee) for the transportation * * *

of such carload * * * the sum of $64.75 and no

more" is defective, in that it does not negative the

possibility that the difference between the lawful

rate and the amount collected might have been paid

by some one, not only is untrue, as hereinbefore shown,

but even if true, would still be ineffective. The only

parties to the transaction were the carrier, the con-
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signor, and consignee, the latter being the person to

whom the carrier looked for its compensation. Unless

a state of facts arose by which some other persons

would be substituted for the designated consignee,

the latter was the only person liable for the freight.

Obviously, payment by a mere volunteer would be

defensive matter which need not be negatived in the

indictment.

But we ma}^ well ask why an indictment in such a

case should contain a negative averment which it

would be impossible to prove? It might, if paid at

all, have been paid by any person on the earth with-

out any record being made of the payment, or any

one accessible remembering the fact.

A more substantial answer to this objection, how-

ever, has been offered by the carrier's counsel. In

their statement of facts made in open court it is ad-

mitted^

—

That the sum of money mentioned in each

count respectively, and no other or further sum

of money, was paid to and received by the de-

fendant for the carriage of said lime. (Tran-

script, p. 199.)

At most this is a mere technicality without merit.

Certain is it that the proposition now urged,

in view of the admission made below, is of a

purely technical character. {Great Northern

Railway v. United States, 208 U. S., 452, 471.)

The stipulated facts show that the shippers

had knowledge of the rates published and

shipped the goods under a contention of their
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legal right so to do. This was all the knowl-

edge or guilty intent that the act required.

(1 Bish. Cr. Law (5th ed.), sec, 343.) Armour

Pkg. Co. V. United States, 209 U. S., 56, 86.

Matters of defense need not be anticipated

by the State so as to require an averment in

the indictment of facts which will render them

unavailable. So it is said . . . that it is

not necessary that an indictment should nega-

tive every conceivable fact that may change the

character of an offense. (Joyce on Indict-

ment, sec. 279.)

The indictment need not by way of nega-

tive introduce matter of defense. (I Bishop,

Criminal Procedure, sec. 638.)

In general all matters of defense must come
from the defendant and need not be anticipated

by the prosecutor. (Chitty, Criminal Law,

231.)

Neither in civil nor in criminal pleading is it

required to anticipate or negative a defense.

{Evans v. United States, 153 U. S., 584, 590.)

Now, we ask if all the elements of the offense of

which the carrier was convicted could have been more

accurately and fully alleged than in this indictment*?

The governing rule is thus stated by Bishop (Crim.

Proc, sec. 329), on authority of Buller, J. (citing

cases)

:

It is one of the first principles of pleading

that you have only occasion to state facts,

which must be done for the purpose of inform-

ing the court, whose duty it is to declare the

law arising upon those facts and to apprise
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the opposite party of what is meant to be

proved, in order to give him an opportunity

to answer or traverse it. (Vol. 1, p. 206.)

And section 331 of the same volume reads as

follows

:

The indictment must embrace a statement

of all the facts in the case whereof the judges

do not take cognizance, and it need contain

nothing more. But these must be, in a cer-

tain sense, the primary facts. For example,

if it charges simply that the defendant com-

mitted larceny, it discloses only a secondary

fact, produced by a combination of primary

facts and law; if, in other words, it is a con-

clusion of the law upon the facts. And this is

not a fit statement upon which to put the ac-

cused person on his trial. The pleader should

set out the primary facts, disconnected from

the law, and then the court, applying the law

to them, will deduce the legal result.

Again (section 332)

:

Facts have both an outward form and a

legal import; in some the difference being pal-

pable, in others not. And it is a general rule,

subject perhaps to exceptions, that the pleader

may set out the facts according to their legal

import or their outward form, at his election,

the indictment being equally good either way.

Take his illustration. Of what avail would it have

been to have alleged in the charging part of this in-

dictment that the facts as they stand amounted to

the granting of a concession"? It would have consti-

tuted the statement of a secondary fact, whereas the
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law requires the allegation of primary facts. It is

immaterial, as the author states, whether these pri-

mary facts are here set out according to their legal

effect or their outward form.

Of so little importance is the name of the crime in

an indictment that it may be omitted entirely; nor

will the giving it a \^Tong name render the indictment

defective. (Bishop Crim. Proc, sec. 416 and cita-

tions; Bishop Crim. Law, vol. 1, sees. 599, 776.)

A failure to name the offense in the indictment will

not render it vulnerable to a demurrer or other ob-

jections. (Joyce on Indictments, sec. 288; State v.

Baldy, 17 Minn., 39; State v. Hinckley, 4 Minn., 345;

State V. Coon, 18 Minn., 518; United States v. Leh-

man, 39 Fed. Rep., 768; State v. Rigg, 10 Nev., 284;

Massie v. State, 5 Tex. App., 81. It was not required

by the common law. State v. Anderson, 3 Nev., 254;

People V. Sullivan, 4 N. Y. Cr. R., 193, per Lewis, J.)

So far does the principle extend that even a misno-

mer of the offense does not invalidate the indictment.

(Joyce on Indictments, sec. 289; State v. Howard, 66

Minn., 309; 68 N. W., 1096; 61 Am. St. R., 403; 34

L. R. A., 178.)

The contra formam statuti is designed to cover all

the requirements of legal conclusion in an indict-

ment. It is the court's duty to make the proper

application to the facts. (Bishop Crim. Proc, vol. 1,

sec. 514.)

Where the act charged is one which necessarily in-

volves and includes the intent, it is not necessary

67177—09 3
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that an intent should be alleged. In such cases the

intent is the natural and necessary consequence of

the act done, from which the law infers that the party

knew and contemplated the result which followed,

and that it was committed with a guilty intention.

(Joyce on Indictments, sec. 327; Com. v. Hersey, 2

Allen (Mass.), 173.)

This principle was applied to indictments for lar-

ceny {Com. V. Butler, 144 Pa. St., 568; Ter. v. Ander-

son, 6 Dak., 300); for embezzlement (State v.

Combs, 47 Kans., 136); for illegal registration {State

V. Bush, 45 Kans., 138); for keeping house of ill-

fame {Co77i. V. Shea, 150 Mass., 314); for forgery

(State V. Romlen, 114 Mo., 626); for libel {Com. v.

Woljinger, 7 Kulp (Pa.), 537; 16 Pa. Co. Ct. R., 257);

for furnishing voter with liquor on election day

{State V. Pearls, 35 W. Va., 320); altering a public

record {People v. O^Brien, 96 Cal., 175).

II.

The indictment charges with suflB.cient certainty all

the elements of the oflFense of granting a concession.

That the indictment sufficiently charges the fihng

and publication of the tariff sheets of appellant is

not denied. It is charged:

That at all of the times between said 15th

day of June, in the year 1905, and the 16th

day of July, in the year 1906, the lowest total |
lawful rate and charge estabhshed in said

tariff by said corporation common carrier, the

Atchison, Topeka and Santa Fe Railway Com-
pany, and in force on its said continuous line
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and route, for the transportation of bulk lime

in carload lots from said town of Nelson, in

said Territory of Arizona, to the said town of

Barstow, California, and to all stations on

said line and route south of said town of

Barstow, in the State of California, was, as

shown by said tariff so established, filed, and
published by said corporation common carrier

as aforesaid, seventy (70) dollars for each

carload lot of bulk lime shipped and trans-

ported over said continuous line and route

from said town of Nelson, in the Territory of

Arizona, to the said town of Barstow, CaU-

fomia, or to any station on said line and
route south of said town of Barstow, in the

said southern district of California, as aforesaid.

And it is charged that appellant "did charge,

demand, and receive," etc., ''$64.75 and no more."

We respectfully submit not only that a concession

is thus charged, but that it would be difficult or

impossible to charge it in plainer terms.

The indictment specifically and in detail points out

the manner and form in which the violations of law

were committed ; every act conunitted by the defend-

ant by which the concession whereby property was

transported at a rate less than that specified in the

lawful tariff is set forth clearly and without ambigu-

ity, and even the one respect in which plaintiff in error

contends there was uncertainty (not averring that the

carrier did not receive the balance of freight from

some one else) is supplied by its stipulation of ad-

mitted facts (see p. 199).
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We admit that the indictment is not good unless

it sufficiently alleges a concession. And by so ad-

mitting we obviate discussing many respectable

authorities and much ably presented argument.

What we shall insist upon is that the balance of the

indictment, omitting all conclusions of law, suffi-

ciently alleges the granting of a concession.

The proposition that the facts constituting an

offense may be charged either according to their

legal effect on their outward form is well illustrated

in United States v. Camden Iron Works (150 Fed. Rep.,

214, 216). On motion in arrest of judgment, it was

urged that there was no express averment that the

initial carrier was used " under a common-control and

management for a continuous carriage," etc. The

court, in denying the motion, said:

While it is true that the information does not

aver the Mutual Transit Compan}^ used under

a common control, management, or arrange-

ment, in these words, it does set forth facts

which show this water carrier is used under a

common arrangement with the railroads, the

other common carriers in the transportation

of this property; and this is sufficient.

Carrier's counsel admit (p. 78) that an indictment

charging a concession may be good without using

that word. They also admit (p. 79) that facts show-

ing the yielding up of something of value implies that

the concession thus made constitutes a favor. But

they insist that it must go further and show that the

party granting such favor derives some advantage.
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or at least has some object in view. Rejecting the

latter essential, and we are confident the court will

reject it, the indictment contains all essential alle-

gations.

We confidently insist that it is not necessary

that the indictment should show that the alleged

violation of law was the result of some demand or

arrangement between the parties. As stated in the

New Haven case supra, it may be the result of mere

favoritism.

No device or contrivance, secret or fraudu-

lent in its nature, is requisite to the com-

mission of the offense outlined in the statute,

and * * * Q^^y means by which transporta-

tion by a concession from the established rate

was had is sufficient. {Armoury. United States,

209 U. S., 56.)

One purpose of the act to regulate commerce

was not only to advise an intending shipper of the

rate of transportation, but to advise everyone else

who might seek to know of the same fact. If the

shipper of a given commodity who is alone in the

field could maintain his monopoly by concessions in

rates, it can readily be seen that the act of Congress

would tend to establish and foster not alone a monop-

oly of transportation, but also of production in such

cases.

Manifestly, if a legal rate is established, every ship-

per is entitled not only to that rate, but also to

rest assured that no other person shall be conceded the

privilege of shipment at a lower one, and the moment
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such concession is accorded that moment the recip-

ient receives an advantage over his fellows to which

he is not entitled by the law, and is the beneficiary of

favorable discrimination. The granting a concession

necessarily implies the conferring of favor or ad-

vantage.

Under the Cullom Act the standard of com-

parison was the treatment of other shippers; it

was necessary to prove, in order to establish a

discrimination, not only that the favored ship-

per really paid less than the published rate, but

also that other shippers paid the full rate, or a

greater rate than that of the favored shipper.

Under the Elkins Act the standard of comparison

is the published rate ; it is only necessary to prove

that the favored shipper has had his property

transported at a less rate than that published

and filed. {Chicago and Alton, etc., Co. v. U. S.,

156 Fed., 558, 562 aff'd 212 U. S.)

In answer to the contention that a concession is

not charged otherwise than by way of a legal con-

clusion, we call attention to some additional au-

thorities :

The concession differs from the rebate only

in this, that in the concession the shipper, in-

stead of paying the full rate and receiving back

part, merely settles for the difference. The
result is the same—the property is transported

for the same net amount less than the lawful

rate. {Standard Co. v. United States, 164

Fed., 381.)

Throughout the opinion in the case last cited the

term "concession" is used interchangeably with the
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phrase "having accepted a rate less than the lawful

rate;" thus indicating that to state facts showing the

latter would, in effect, charge a concession, (See

p. 381.)

The statement of counsel (p. 81) that " neither does

the concession lie in the fact that the payment which

is finally made by the shipper to the agreed amount

is less than the tariff rate" not only flies in the face

of the definition of the term "concession," as an-

nounced by the Circuit Court of Appeals in the Stand-

ard Oil case (164 Fed., 386), but is also in the teeth

of the very case cited by counsel to sustain it:

Admittedly the transportation of the com-

modities in question was at a less rate than

the established rate, and to knowingly accept

such a concession from the carrier assumes the

payment by the shipper at the lower rate for

the transportation. {United States y . Vacuum
Oil Co., 158 Fed., 538.)

The statute declares, in effect, that it shall

be unlawful for any person or corporation to

accept any concession in respect to the trans-

portation of any property, and hence it will be

observed that the statute contemplates as an
act of violation the shipment of property at

the illegal rate. If, therefore, the merchandise

was transported in carload lots, the tariff rate

being fixed upon such shipments, the conces-

sions which the defendant received and ac-

cepted were upon the property transported

and not upon the conceded rate. (Idem,

p. 539.)
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Section 1025, Revised Statutes, provides:

No indictment found and presented by a

grand jury in any district or circuit or other

court of the United States shall be deemed in-

sufRcient, nor shall the trial, judgment, or

other proceeding thereon be affected by reason

of any defect or imperfection in matter of form

only, which shall not tend to the prejudice of

the defendant.

In Wright v. United States (108 Fed. Rep., 805, 810)

the Circuit Court of Appeals for the Fifth Circuit (it

being error to the Circuit Court), after referring to

the above statute, said :
" The omission of words that

would add nothing to the meaning of an indictment

seems so clearly a defect of form only that the appli-

cation of this statute is apparent."

In United States v. Rhodes (C. C, 30 Fed., 431, 484)

Mr. Justice Brewer, then circuit judge, construing the

same statute, said:

While a defendant should be clearly informed

in the indictment of the exact and full charge

made against him, yet no defect or imperfec-

tion in matter of form only—and this in-

cludes the manner of stating a fact—which

does not tend to his prejudice will vitiate the

indictment.

In United States v. Jackson (C. C, 2 Fed. R., 502,

504) Judge Lowell, construing the same statute, said

:

I have held that a particular intent, which

made an act a crime by the words of a statute,

is part of the substance. On the other hand,
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mere mistakes, however serious, in expressing

the substance of a crime, if the meaning can

be understood, I look upon as formal.

In Connors v. United States (158 U. S., 408, 411)

Mr. Justice Harlan, referring to defects in an indict-

ment, said:

Nor if made by demurrer or by motion and

overruled, would it avail on error unless it ap-

peared that the substantial rights of the ac-

cused were prejudiced by the refusal of the

court to require a more restricted or specific

statement of the particular mode in which the

offense charged was committed. (Rev. St.,

sec. 1025.) There is no ground whatever to

suppose that the accused was taken by sur-

prise in the progress of the trial, or that he was
in doubt as to what was the precise offense

with which he was charged.

No one reading the indictment could come to any

other conclusion in regard to its meaning than that it

charged the granting of a concession; and applying

the words of Mr. Justice Peckham in Price v. U. S.

(165 U. S., 315), "when this is the case, the indictment

is good enough."

Is there any ground to suppose that the accused

was taken bj' surprise in the progi^ess of the trial, or

that it or its counsel was in doubt as to what was the

precise offense with which it was charged? The

record contains abundant refutation of any such

supposition. Even without the excessive zeal of

counsel in seeking to take advantage of the technical
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objection to the indictment, there could be no pos-

sible ground for now saying they were to any extent

or in any way surprised or misled by any omission

or defect in the indictment. But the record shows

that at the opening of the trial the United States

attorney made an opening statement in which he

set forth all the essential parts of the indictment,

closing with the statement

—

That the defendant collected in each case a

sum less than $70, the sum actually collected

being ascertained b}^ multiplying the sum of

$3.50 by the tonnage actually contained in

the car, and that by so doing defendant

granted a concession to the person from whom
the lime was received (p. 308).

And immediate^ defendant's counsel moved a

dismissal "for the reason that it appeared from his

statement that the United States proposed to prove

a concession under each count, whereas," etc.

But the record contains other conclusive proof

that the defendant could not have been surprised or

misled because of any omission in the indictment.

Immediately following said motion ruling and excep-

tion, it filed a stipulation of facts admitting every

ingredient of each and all of the sixty-six offenses

alleged, which offenses we think this court will agree

with us were concessions, as the term is used in

the law.
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III.

Wilfulness is not an element of the offense, and
need not be averred in the indictment, and, if averred,

constitutes surplusage.

Were it necessary, after what has been said under

the two preceding propositions, we would repeat

what is there conclusively implied, that we had but

one theory of the case in the lower court and but

one here. That theory is that the indictment

charges a concession, and a concession only. It may
be that a concession involves a departure from the

tariff, but there might be a departure without

concession, rebate, or discrimination. Moreover,

there might be a departure consistently with inno-

cence—hence the use of the word "wilful" in the

first clause of the section.

Counsel say:

It may be urged that the word "wilful"

occurs in the concluding paragraph of the in-

dictment, but that paragraph can not be taken

into consideration in determining whether or

not the indictment states an offense.

Nothing of the kind will be urged. We admit

that the concluding paragraph can not be considered

to determine the sufficiency of the charging part of

the indictment. And thus we obviate discussing

many authorities cited and much sound but UTele-

vant argument ably presented by counsel.

Practically the sole reliance of counsel for the

carrier to secure a reversal rests upon the construc-

tion, or rather misconstruction, given the indictment
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by them. This is fully shown in small space at page

163 of their brief, where they say:

An examination of the indictment (8) shows

that it attempted to charge the defendant

with publishing one rate for the transporta-

tion of the lime and with collecting another

rate. That was charging a departure from

the tariff, and under the language of section

1 of the Elkins law such a departure must be

wilful. The insertion of the notion of the

pleader in the conclusion of the count that a

concession was granted is not an averment in

the charging part of a concession. The facts

stated in the charging part are what determine

the offense; and in the charging part the only

facts averred are that the tariff named one

rate and another was collected.

The case of the Government should have

been restricted to the allegations of the charg-

ing part of the indictment; and then the

Government should have made out a case not

only of a departure from the tariff, but also of

a wilful departure. This it did not do.

They have not assigned and argued a point as

error which does not depend for its relevancy and

plausibility upon the theory there advanced, except

the assignment based upon overruling the motion to

quash, that based on the admission of certain evi-

dence, and that based upon what they claim was an

abuse of discretion in assessing the punishment.

Cases quoted at pages 62 et seq. of the brief for plain-

tiff in error all involve indictments under statuteswhich
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specifically make knowledge, willfulness, malice, or

like ingredients elements of the offense, and they are,

therefore, not pertinent in determining the sufficiency

of an indictment for an offense created by a statute

enacted for the pm'pose of effectually carrying out

the national policy in its efforts at the regulation of

interstate carriers and the language of which does

not include any such terms.

In the Armour case counsel for petitioner ( defend-

ant packing company) argued in the brief:

It can well be contended that the element of

wilfulness in the former law must be extended

to the Elkins Act. Another principle leads to

exactly the same result. In the federal courts,

it has now become the established doctrine

that even if a statute does not use the words

"wilfully" or "intentionally," or make scienter

necessary, still the statute will, by construc-

tion, be made to mean that there must have

been knowledge of wrongdoing and actual

guilty intent, unless, possibly, in cases where

a special act is unconditionally made an offense,

(citing authorities). This is a recognition of

the general rule that criminality will not be

imputed unless an act is done in bad faith, or

with an intention of violating the law. (Su-

preme Court Record, vol. 8, October term,

1907, p. 52.)

It would be difficult to express in more compact

form all the arguments and citations of plaintiff in

error in this case under this assignment than in the
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above quotation. And on page 53 of the record in

petitioner's brief in the Armour case they say

:

It was intended that some device, scheme,

or fraud must have been resorted to, or, at the

very least, that the shipper must have known
that he was receiving the concession in viola-

tion of law, and have acted in bad faith. It

surely never was intended, in view of tariff

sheets, and the unknown quantities entering

into rates, that a shipper was to be found

guilty simply because he knew of or ha^ seen

the tariff sheets.

The indictment passed upon in the Armour case

appears in full in the record. (Supreme Court

Records, Vol. 8, Oct. Term, 1907, pp. 3-8.) It

does not contain the vrord "wilfully." It does con-

tain the word "unlaw^fuUy," which means nothing.

(See Joyce on Indictments, sec. 334; Capps v. State,

4 Iowa, 502.) ''Unlawfully" is a term whose place

is taken by the contra formam statuti. It also con-

tains, after the word "unlawfully," the word "feloni-

ously," which in an indictment for a misdemeanor is

rather a vice than a vbtue. While not a ground for

quashing the indictment, it is to be rejected as sur-

plusage. (Joyce on Indictments, sec. 334; Com. v.

Philpot, 130 Mass., 59; Com. v. Squire, 1 Mete.

(Mass.), 258; State v. Crummey, 17 Minn., 72; Hess

V. State, 5 Ohio, 5.)

In the enactment of the Elkins law, it was hoped

that the railroads would so change their practices

and so reform their methods that the act would be
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caiTied out in letter and spirit. In order to secure this

result the act was made so clear, full, and unequivo-

cal, that no one reading it need err. The carriers

must' establish tariffs which must be filed with the

commission and published. Then they are forbidden

to depart from the tariff and any departure is penal-

ized. Here the word "wilful" is used because there

might be a departure through mistake. Mistakes

may be made by printers and such mistakes may be

made as that of the eye falling upon the wTong line in

seeking a rate applicable to a particular commodity,

or a single shipment, as described by counsel in their

brief. Then, in a separate clause, the word "wilful"

is dropped and three specific offenses are defined.

Among these is the granting or receiving of a con-

cession. Though we do not feel that it is incumbent

upon us to explain this change of phraseology, it is

apparent that two of the reasons were, (1), that it is

difficult to conceive of one giving a concession, as

the term is defined (see Armour case) other-

wise than with an exercise of the will, and, (2), that

the difficulty of proving what was in the mind of the

agent granting it otherwise than by the act itself is

insuperable.

Keeping before us the purpose of this statute, to

absolutely, and under all circumstances, enforce

rigid compliance by carriers with the tariffs estab-

lished in the prescribed manner, and to prevent any

departure therefrom under any circumstances or for

any purpose, we are confirmed in the view that it was
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never intended to require that an indictment should

allege more than the commission of the act con-

demned to incur its penalties, without alleging or

proving such commission to have been with an evil

intent or a bad purpose; and this is still further con-

firmed by the terms of the act and decisions, making

the tariffs conclusive as against the carrier. Texas,

etc., Co. v. Cisco Mill (204 U. S., 449, 451-453).

And, in order to comprehend the full effect of the

contention of plaintiff in error, it is necessary to con-

sider the meaning and effect of the term "wilfully"

when used in a criminal statute. For, if the inclu-

sion of the element of wilfulness in the offense would

necessitate proof of an evil intent or legal malice, it

can readily be observed that the accomplishment of

the purpose of the law will be materially retarded,

if not entirely defeated. Either that result or the

word must have been rejected as surplusage.

"Wilful" is not the synonym of "voluntary." In

truth, they express no distinct idea which is common

to both. The former is a word of much greater

strength than the latter. "Wilful," in regard to

manslaughter, denotes government by the will, with-

out yielding to reason; obstinate; stubborn; per-

verse; inflexible. {McManus v. State, 36 Ala., 291.)

In a statute denouncing "any person who wilfully

interrupts or disturbs," etc., it was held that "the

word ' wilfully ' was used as the synonym of ' inten-

tionally' or 'designedly;' 'pursuant to intention or

design, without lawful excuse.'" (Harrison v. State,

37 Ala., 156.)



49

In a statute declaring, " whoever shall wilfully ob-

struct any highway," etc., "wilfully" was construed

to mean not only intentionally, but wrongfully, in bad

faith, with evil intent or legal malice. {State v. Pres-

ton, 34 Wis., 675.)

"In a penal statute the word 'wilful' means more

than it does in common parlance. It means with

evil intent or legal malice, or without reasonable

ground for believing the act to be lawful." {Citing

State V. Preston, 34 Wis. 675; State v. Clark, 29 N. J.

Law, 96; Savage v. Tullar, Brayton, 223; United

States V. Three Railroad Cars, 1 Abb. U. S. 196, Fed.

Cas. No. 16513.) " In common parlance it is used

in the sense of intentional, as distinguished from

accidental or involuntary. To make the killing of

the sheep, therefore, a willful act, it must have been

committed with an evil intent, with legal malice, and

without legal justification." {Thomas v. State, 14

Tex. App. 204.) To the same import, see Sam
Lane v. State (16 Tex. App. 172); Wood v. State,

(Id., 574); Schubert v. State (Id., 645). See also

Owens V. State (19 Tex. App., 249), where the court

approved "by 'wilfully' as used in this charge, is

meant that the act was done without reasonable

ground to believe the act of taking was lawful."

Murphy v. Commonwealth (22 S. W., 649) is a

case decided by the Court of Appeals of Kentucky,

and is very interesting on this point.

The court's attention will next be directed to

authorities declaring this general rule, with particular

67177—09 4
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reference to the use of the word "wilful" in indict-

ments for statutory crimes, in cases where willfulness

is not made an element of the offense. Judge (now

Justice) Brewer, on writ of error from a judgment of

conviction under an indictment charging the defend-

ant with having charged and received, in proceedings

for procuring a pension a fee in excess of that

allowed by law, said in response to an attack upon

the indictment:

It is insisted that the indictment is defi-

cient, in that it fails to charge that the de-

fendant "wilfully and knowingly," or "unlaw-

fully," did the act charged. The offense de-

nounced by this section is charging and re-

ceiving more than the prescribed fee. Such a

transaction is not inherently vicious. In the

absence of a statute prohibiting it, any man
may contract for his services ; he is not bound
to render them; and, rendering them, he may
charge the person seeking those services such

fee as they may agree upon. It is not a

matter which is malum in se—inherently

vicious; it is a matter which is perfectly

legitimate and proper, in the absence of the

prohibition of the statute. The statute steps

in, and, from motives of public policy, says

that no fee shall be received in excess of a

prescribed amount ; and that is like many pro-

visions found in municipal ordinances, regu-

lating the dealings of one man with another,

not inherently vicious, but laying down a rule

of conduct which every man must conform to

at his peril. It is not like a charge of assault
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and battery, where the act may or msLj not

be wrong. Assault and battery may be per-

fectly justified in defense of one's property or

person, or from other reasons, and therefore it

may be necessary, in such a case, to allege

that it is illegally or wrongfully committed.

But this is a matter where Congress has

stepped in and says that, under all circum-

stances, waiving all questions of intention and

all questions of knowledge, it is unlawful for

one instrumental in obtaining a pension to

charge and receive more than a specified sum.

Where the offense is thus simply malum pro-

hibitum, where there is no offense growing out

of knowledge or intent, I think it is sufficient

for the indictment to charge simply that the

defendant did the thing prohibited to be done

;

and that objection fails. ( U. S. v. Koch, 21

Fed. R., 873.)

This case was followed by Judge Simonton in U. S.

v. Reynolds (48 Fed., 215).

Section 5208 of the Revised Statute declares it " to

be unlawful for officers or agents of banking associa-

tions to certify any check unless the drawer has funds

on deposit to cover the same;" by a subsequent act

of Congress it was made a misdemeanor for any such

officers or agents to "wilfully violate the provisions

of" said section, and, in the latter act, it was also

made a misdemeanor for any such officers or agents

to " certify checks before the amount thereof shall

have been regularly entered to the credit of the dealer

upon books" of the bank.
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In a case under that statute the court said

:

The word "wilful" is omitted from the de-

scription of offenses in the latter part of this

section. Its presence in the first can not be

regarded as mere surplusage; it means some-

thing. It implies on the part of the officer

knowledge and a purpose to do wrong. Some-

thing more is required than an act of certifi-

cation made in excess of the actual deposit,

but in ignorance of that fact or without any

purpose to evade or disobey the mandates of

the law. The significance of the word " wilful"

in criminal statutes has been considered by
this court. In Felton v. United States, 96

U. S., 699, 702 (24 : 875, 876), it was said:

" Doing or omitting to do a thing knowingly

and wilfully implies not only a knowledge of

the thing, but a determination with a bad

intent to do it or to omit doing it. The word
' wilfully,' says Chief Justice Shawm, in the

ordinary sense in which it is used in statutes,

means not merely ' voluntarily,' but with a bad

purpose." {Com. v. Kneeland, 20 Pick., 220).

" It is frequently understood," says Bishop, " as

signifying an evil intent without justifiable

excuse." (Crim. Law, vol. 1, 428.) And later,

in the case of Evans v. United States, 153

U. S., 584, 594 (38 : 830, 834), there was this

reference to the words "wilfully misapplied:"
" In fact, the gravamen of the offense consists

in the evil design with which the misapplica-

tion is made, and a count which would omit

the words 'wilfully,' etc., and 'with intent to

defraud,' would be clearly bad." {Spurr v.

United States, 174 U. S., 728, 734.)
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If the presence of the word "wilful" in a statute

means that it was the legislative intention to make

the inhibited act a crime only when done with a

wrongful intent, is not the absence of the same word

in the Elkins Act evidence that Congress intended to

punish the act regardless of the intent, motive, or

purpose of the wi^ongdoer?

Public policy may require the legislatm*e, in

prohibiting and punishing a particular case

under particular circumstances, to provide

expressly or impliedly that any person who
shall do the act shall do so at his peril, and

that he shall not be allowed to escape punish-

ment by showing that he acted in good faith,

without negligence, and in ignorance of the

existence of circumstances rendering the act

unlawful. If the language and the subject-

matter of the statute show clearly that this

was the intention of the legislature, the court

must give it effect, however harshly the

statute may seem to operate in the particular

instance. Clark & Marshall on Criminal Law,

page 102; citing State v. Presnell (12 Ired., 103;

Commonwealth v. Ferren (9 Allen, 489) ; State

V. Smith (10 Rhode Island, 258).

A luminous and instructive exposition of this

principle was given by Mr. Justice Miller in United

States V. Ulrici (Fed. Cas. No. 16594, p. 331), in the

course of which he said:

It is not contended that the legislature has

not power to make this omission or failure a

felony. It is not denied that it was within

their province! to adopt measures as severe
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as this, but it is argued that in all cases where

an act is made a felony that a felonious intent

is essential to the commission of the crime.

At common law that may be true, but Con-

gress and the State legislatures, in defining

and punishing crimes, are above the common
law. They have a right to change it, and the

progress of societj^ has developed the necessity

of doing it very often; so that, in fact, there is

hardly an offense existing to-day in this country

which is punished in the state courts as a

common-law crime, and none whatsoever

exists now or ever did exist punishable as

such in the United States courts.

The question is, then, narrowed down to

this: Did Congress intend, in this provision,

declaring and punishing the failure to efface

these stamps, at such time, as a felony, that

a criminal intent should be necessary? We
see nothing in the language of the statute requir-

ing such an intent. On the other hand, we do

see very much in the whole system of legisla-

tion on internal revenue showing that Congress

did not make intent a necessary ingredient in

the crime. In their first enactments on this

subject they ignored the intent, and very

frequently in the course of their legislation

concerning it they denounced acts as crimes

where the intention to do ivrong constitutes

no part of the offense.

Certain acts are dangerous to the commu-
nity, and these acts are unconditionally and

absolutely forbidden as the best way of pre-

venting their deleterious results. Hence, in
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such cases we have simply to determine

whether the acts in question conflict with the

letter of the law. We must at the same time

remember that there are other offenses besides

those exclusively of a police character which

are punishable irrespective of the criminal in-

tention of the offender. It is within the power

of the legislature to say of the particular acts

that they are to be prohibited irrespective of

the intention of the person by whom they are

committed. (Wharton Crim. Law (10th ed.),

sec. 23a.)

The case of United States v. Bayard (16 Fed. R.,

376) very fully illustrates and strictly applies the

principle thus laid down by Wharton and the other

authorities cited above. See also People v. Kibler

(106 N. Y., 321); Halsted v. State (41 N. J. L., 552,

585); State v. Zichfield (23 Nev., 304, 315); State v.

Thompson (74 la., 119); State v. Schlenker (112 la.,

642); McCutcheon v. People (69 111., 601); State v.

Heck (23 Minn., 549); State v. Huff (89 Maine, 521);

People V. Rohy (52 Mich., 577) ; Com. v. Uhrig (138

Mass., 492); State v. Farr (34 W. Va., 84); State

V. Kelly (54 Ohio St., 166).

ALLEGED ERROR EST STRIKING OUT EVIDENCE.

The third point argued is stated in the following

form:

A claim for lime lost in transit by the carrier

could be lawfully offset against the freight

charges earned by the carrier on the remainder

of the same shipment. Indeed in respect to
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the lime which was lost in transit, the carrier

did not earn, and could not collect, freight upon

the same.

The court, therefore, erred in striking out

evidence tending to show such loss and that

there was a bona fide adjustment of the same,

as the carrier could only recover or collect the

difference due it on account of the lime actually

transported and finally delivered.

We will not anticipate what we are about to say,

with some elaboration, by here referring to the gra-

tuitous assumptions of fact and erroneous legal con-

clusions contained in the above statement, to say

nothing of their misapplication. Counsel have, under

this head, adopted a style of argument suitable to

the discussion of a motion to set aside a verdict for

insufficiency of evidence.

The only questions before this court are questions

of law. The most important legal question under

this head is one of statutory construction. And

we may say incidentall}^ that that question being

decided adversely to the contentions of the carrier,

the point made upon the order striking out evidence,

and that upon the sufficiency of the indictment, as

well as those raised upon the giving and refusal of

instructions, must be decided the same way.

Motive, seldom susceptible of proof, otherwise than

by proof of circumstances more or less inconclusive,

is especially so where the act denounced as an offense

is one which but for the statute would be entirely

consistent with legitimate business methods and

accepted standards of morality. And it is for these
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reasons, and for others growing out of considerations

for the protection of important public interests, that

intent is exckided as an element from the definitions

of rebates and concessions in this statute. The Elkins

Act, recognizing this difficulty, relieves the prosecution

of the usual burden of proving intent. For the same

reason of public protection, and to insure its ob-

servance, the coiu"t acted in consonance with it in

excluding this evidence from the jury.

The Congress can not be accused of harshness or

injustice herein, because it has prohibited the acts

constituting these offenses in terms so clear, un-

equivocal, and unambiguous that it is impossible for

a party when not acting under mistake or ignorance

of fact to have any difficulty in refraining from doing

the acts prohibited.

Prior to the Armour case, there had been no direct

construction of this provision of the Elkins law, but

section 2 of the interstate commerce law of 1887

(24 Stat., 379) contained a provision worded just the

same as far as the question now under discussion is

involved. Said section provided:

That if any common carrier subject to the

provisions of this act shall, directly or indi-

rectly, b}^ any special rate, rebate, drawback,

or other device, charge, demand, collect, or

receive from any person or persons a greater

or less compensation for any service rendered,

or to be rendered, in the transportation of

passengers or property, etc., * * * such

common carrier shall be deemed guilty of

unjust discrimination, which is herebj^ pro-

hibited and declared to be unlawful.
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Under this section, and the section of the same act

penalizing it, an indictment was returned in the

District Court for the eastern district of Missouri

charging the defendant as an agent of the Missouri

Pacific Railway Company with unjust discrimination

in favor of another railroad company. Judge Thayer,

in an opinion overruling a demurrer to the indictment,

said

:

The particular objection made to this count

appears to be that the count does not show
whether the discrimination was accomplished

by granting to the Chicago, Burlington and

Quincy Railroad a ''special rate, rebate, or

drawback," or by some other device. The
point is obviously not well taken, as section 2

of the act under which the count is framed

makes it utterly immaterial how the discrimi-

nation was effected—whether by a special

rate accorded to one shipper and denied to

another, or by a "rebate, drawback, or other

device." The offense defined by the second

section consists in an "unjust discrimination,"

no matter how it is effected, whether directly

or indirectly ; and for that reason it is unneces-

sary to aver in an indictment by what partic-

ular device the defendant managed to discrim-

inate in favor of a particular shipper. ( United

States V. Tozer, 37 Fed. R., 635, 636.)

If the clause "by any special rate, rebate, draw-

back, or other device," found in the second section

of that statute, was properly excluded as an ingre-

dient of the offense there penalized, then the words

''by any device whatever" in the first section of the
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Elkins law is to be excluded. The court there decided

that the language there used ^Yas not intended to

narrow and limit the offense there defined, which was

the granting of an unjust discrimination, which term

corresponds exactly to the granting of a concession

mentioned in the Elkins law.

It is clear, therefore, that the words "by any

device whatever" are not to be read as fomiing a

necessary ingredient of the offense, nor as affecting

the gist of the violation. The purpose of introduc-

ing these phrases into each act was to make it plainly

apparent that not only is the direct granting of dis-

criminatory favors in the one case and of either

grantmg or accepting them in the other to be pun-

ished, whatever the device emploj^ed, or whether any

particular device was discoverable or was susceptible

of proof or not.

And when it is once shown in a case like the present

that the carrier has accepted in settlement of the law-

ful rate for transportation a sum less than it should

have demanded and collected by an adherence to the

rate, that amounts to a concession, irrespective of the

method or ''device" adopted in the particular in-

stance; and the evidence tending to prove the pre-

text for granting it or the course pursued by the

parties in consummating the transaction is irrelevant

and innnaterial.

What place, then, had the evidence that was stricken

out by the court in the case? Its presentation to the

jury would have been the introduction before them of

an issue which was outside the case, and improper for
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them to consider. It would have had the effect of

narrowing the scope of the law's operation and limit-

ing the class of cases to which it is applicable. It

would have imported into the statute an element

which the legislature had studiously excluded, and

have constituted notice to carriers that in order to

nullify the statute it was only necessary, whenever it

was desired to give preference to a shipper and obtain

his patronage to the exclusion of other carriers, to

discover or invent some pretext for a compromise and

deduct imaginary damages from the freight bill. The

courts have uniformly disapproved attempts to nar-

row the construction of statutes and thus destroy their

remedial efficacy and thwart their intended public

purpose. (See Miller v. United States, 133 Fed. R.,

337, 340; Harris v. Rosenherger, 145 Fed. R., 449.)

In Durland v. United States (161 U. S., 306) Mr.

Justice Brewer remarked that " beyond the letter of

the statute is the evil sought to be remedied, which

is always significant in determining the meaning."

If carriers when placed on trial for granting con-

cessions can defend on the ground that the deduction

from the rate was the settlement of an unliquidated

claim of one sort, then any such character of claim

will do, and they will l)e free to grant rebates and

concessions ad libitum and openly, without fear of

punishment.

The fraudulent character and bad faith of this

form of evasion it will be most difficult for the Gov-

ernment to prove. The more openly it is resorted to

the greater the difficulty.
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There is here no place for the plea of mistake or ig-

norance. The filing and publication of the tariff con-

clusively charges the carrier with notice and knowl-

edge of the rate. Indeed, there is here no pretense of

mistake or ignorance with reference to any ingredient

of the case.

No evil intent is essential to an offense which is a

mere malum prohibitum. (Bishop on Stat. Crimes,

sec. 596b; 1 Bishop's Crim. Law (8th ed.), sees. 343,

345, par. 4.)

Proof of the commission of an act denounced by

statute is all that is necessary to justify conviction

of one charged therewith.

To hold that the belief of an individual con-

cerning the legality of his action should con-

stitute a standard of innocence or guilt would

establish an uncertain and dangerous criterion.

{Chicago, &c., Ry. v. United States, 162 Fed.,

835, 842-3.)

No question of liability on account of a concession

given under a mistake of fact, or in ignorance of the

established rate, can be raised in this case, because

the carrier knew the filed and published rate and that

it was receiving a less rate. The only mistake relied

on is an error of law, its unfounded belief that by

means of a compromise of a vague claim, it should be

excused for ignoring and violating the plain declara-

tion of the statute. Such an error excuses no one.

(Wharton's Crim. Law (9th ed.), sec. 84; Armour

Pkg. Co. V. United States, 209 U. S., 56, 85; United

States V. Anthony, 24 Fed. Cas., 829, 831, 832, No.
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14459; State v. Zitchfield, 46 Pac. (Nebr.), 802, 805,

806; State v. Hughes, 58 Iowa, 165, 169; Hoover v.

State, 59 Ala.. 57; Reynolds v. L'niYec/ Stages, 98 U. S.,

145, 167.)

In Amiour Packing Co. v. United States (153 Fed.

Rep., 1, 16) the circuit court of appeals, whose judg-

ment was affii'med by the Supreme Court, after

pointing out the substantial differences between the

law as it stood in the interstate-commerce act and

in the Elkins Act, said:

But it is not so with the offense of the ship-

per denounced by the Elkins Act upon which

this indictment is based. That act did not

repeal, modify, or amend the provision of the

act of 1889, which made the obtaining of trans-

portation at a less rate by a fraudulent de\'ice

a crime. But it created a new offense, the

acceptance or receipt of a concession whereby

any property in interstate or foreign conomerce

should be transported by any de^'ice whatever

at less than the regular filed and published

rate. The substance of this oft'ense is not the

device, but the solicitation or receipt of the

concession and the transportation thereby

effected. It may be committed whether the

concession is induced by a fraudulent or an
honest device, by a shrewd or a simple one,

by a secret or an open one. The true meaning
of the phrase "by any de\'ice whatever" here

is directly or indirectly, in any way whatever,
and the evident purpose of its use was to

emphasize the scope of the law so that it

would clearly include the soUcitation or receipt
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whereby property in interstate or foreign

commerce should be transported at less than

the regular filed and published rate.

Again referring to the Armour case in the Supreme

Court, on the general question of good faith and good

intent, and as bearing upon the claipa that, at most,

these were only technical violations, it will be noted

that in the case of Int. Com. Com. v. Chicago, etc. Ry.

(209 U. S., 108) the court held that raih-oad com-

panies may lawfully make the identical contracts out

of one of which grew the successful prosecution of the

Armour Packing Company, though the raiboad com-

pany may terminate the contract at any time by

changing the rate. Now, it would he difficult to

imagine a clearer case of good faith and lawful intent,

or a case founded more strictly upon pure technicality,

than was the Armour case. The defendant company

had a contract with the railroad company, valid when

made; and the railroad company believed itself bound

by it . But the Armour Company was held bound, in

order to escape incurring heavy penalties, either to

have tendered the increased rate and insisted upon

its acceptance, notwithstanding its belief that it was

legally bound to pa}^ only the contract rate, or to have

ceased shipping over that carrier's line. The pre-

sumption of knowledge of the law was fastened upon

it contrary to the fact, and it was held bound to have

taken positive action, overriding its own belief as well

as that of the railroad company, in order to have

escaped the heav}' penalties which were inflicted upon
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it by the lower court, its judgment being affirmed by

the Supreme Court.

The fact that the car-lot rate of $70 was divided

into ton rates of 350 cents per ton, makes not the

slightest difference. In case of a car carrying 42,000

pounds, or any quantity over the minimum, if only

$70 was charged, that would itself be a concession.

A party shipping at car-load rates is entitled to have

the same reduced rate maintained on the excess of

weight. But this does not hold good if the weight

falls below the minimum fixed in the tariff. This

appears so obvious that it will not be denied. The

only reason for naming the ton rate, in addition to

naming the car-load rate, is to secure to the shipper

the reduced rate above the minimum.

Counsel comment upon what they term the ab-

surdity or folly of requiring the carrier and shipper

or consignee to settle the freight charges according to

the full rate, upon a cash basis, and afterwards in a

separate settlement consider and adjust claims for

shortage of commodity delivered. Upon first im-

pression, such a requirement may appear to involve

needless circuity. But the statute, for what upon

careful consideration appears to have been good rea-

sons, requires that course to be piu-sued. Such is the

result of our reading of the statute and of the Good-

ridge and other cases. It may be that, as counsel

say, this would not prevent the parties giving and

receiving a concession under cover of a subsequent

settlement. But it is obvious that the very fact of
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such requirement, involving as it does the parties in

additional negotiation and adjustment, renders it less

likely that they will violate the law than if the statute

permitted them to directly involve the rate with an

outside or incidental settlement. The fact must not

be lost sight of, however, that there was nothing to

adjust on account of the freight charge. The lawful

charge was $70 in each instance of quantity under the

minimum—no less and no more. That the plaintiff

in error well knew the difference, in legal effect, be-

tween the two methods of doing business is amply

shown by the record, even if such showing were

required.

It should here be borne in mind that with re-

spect to statutes of this kind, by which a certain act

is made criminal when done by individuals and cor-

porations particularly circumstanced, or engaged, in

certain kinds of business, without reference to knowl-

edge or intent, the rule is that those doing the prohib-

ited act are bound to know the facts and to obey the

law at their peril. And it is within the power of the

legislature to say of the particular act, that it is to be

prohibitive irrespective of the intention of the person

by whom it is committed. (3 Greenleaf on Evidence,

sec. 21; Stephens Dig. Crim. Law, art. 34; Whar-

ton's Crim. Law (10th Ed.), sec. 23a, 88; Com. v.

Weiss, 139 Pa. St., 247, 251 ; Com. v. Mash, 7 Mete,

472, 474; United States v. Leathers, 6 Sawy., 17;

United States v. Bayard, 16 Fed. R., 376; 12 Cyc.

Law and Prac, 148, 158, and citations.)

67177—09 5
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Ignorance of a fact may sometimes be taken as

evidence of a want of criminal intent, but not igno-

rance of the law. (Reynolds v. United States, 98

U. S., 167.) And this view in the Reynolds case is

given direct and express application to the facts in

the Armour case (209 U. S., p. 86).

This entire question as to good faith on the part of

the appellant in making the compromises, and as to

the materiality of the fact that there was a com-

promise appears to have been settled in the Armour

case, where (pp. 85, 86) the court said

:

It is contended by the petitioner that there

is nothing in the facts found in this case to

show any intentional violation of the law;

that on the contrary the petitioner believed

itself to be within its legal rights in insisting

upon the performance of its contract, and
maintained in good faith that the interstate

commerce act did not and could not interfere

with it, and that the statute had no applica-

tion to a shipment of goods for exportation

in the manner shown in this case. While

intent is in a certain sense essential to the

commission of a crime, and in some classes of

cases it is necessary to show moral turpitude

in order to make out a crime, there is a class

of cases within which we think the one under

consideration falls, where purposely doing a

thing prohibited by statute may amount to

an offense, although the act does not involve

turpitude or moral wrong. In this case the

statutes provide it shall be penal to receive

transportation of goods at less than the pub-

lished rate. * * *
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The carrier's counsel devote much space to what

they generally designate as the unreasonableness and

hardships of the law as construed by the district

court. We may fully answer all such arguments

with quotations from the Armour case

:

It may be, as urged by petitioner, that this

construction renders impossible the making

of contracts for the future delivery of such

merchandise as the petitioner deals in, and

that the instability of the rate introduces a

factor of uncertainty destructive of contract

rights heretofore enjoyed in such property.

This feature of the law, it is insisted, puts the

shipper in many kinds of trade at the mercy

of the carrier, who may arbitrarily change a

rate upon the faith of w^hich contracts have

been entered into. But the right to make such

regulations is inherent in the power of Congress

to legislate respecting interstate commerce,

and such considerations of inconvenience or

hardship address themselves to the law-making

branch of the Government. New Haven Rail-

road Company v. Interstate Commerce Com-

mission (200 U. S., 399). It may be that such

contracts should be recognized, giving stability

to rates for limited periods; that the contracts

being filed and published, and the rate stipu-

lated known and open to all, no injustice

would be done. But, as we have said, such

considerations address themselves to Congress,

not to the courts. It is the province of the

judiciary to enforce laws constitutionally en-

acted, not to make them to suit their own
views of propriety or injustice.
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To all the arguments and citations of the carrier's

counsel with respect to the rights and remedies of

the parties to a transportation contract upon a loss

of goods, the cases previously cited are a complete

answer. The answer is that inter sese arrangements,

duties, remedies, and adjustments are subordinated

to public interests protected by the statute. In the

Armour case, the injured party lost all the benefits

of a contract under which, had the Supreme Court's

views been different, he might have enforced in a suit

for damages against the carrier, or have compelled it

to carry out the contract. Without the statute the

contract was valid in all respects, and could have

been enforced by the packing company against the

carrier, but according to the court's ruling the rail-

way company was authorized to arbitrarily break

the contract, raise the amount to be paid for trans-

portation, thus unsettling the business of the shipper,

possibly to a serious extent.

Here, the result of enforcing the statute according

to the Government's contention would only have

involved a little additional labor in bookkeeping

and making settlements. It is not even shown that

any additional labor would have been involved had

the alleged claim of the consignee of the freight taken

the regular course.

This is not a case of one acting under constraint.

Appellant at one stage of each and every transaction,

covered by the sixty-six counts, found itself at a

parting of the ways, the one path obviously safe and
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the other dangerous. ''Safety" was emblazoned on

one sign board and ''danger" on the other. If its

agents failed to read them, they were either indifferent

or disposed to evil; and the law of this case, accord-

ing to the aforesaid decisions, relieves the Govern-

ment of the burden of showing which is the proper

construction to give the choice they made.

We have clearly shown by indisputable and unim-

peachable authority that mistake of law affords no

ground of defense herein. Nothing then could

excuse except a mistake of fact. But there is no

pretense of a mistake of fact. The carrier knew its

own published rates; knew the tariff charge for each

car, and knowingly accepted less.

It is to be observed also that each shipment of

lime was made at "owner's risk" and so recorded in

the carrier's waybills. Under such circumstances the

carrier was not an insurer and the owner assumed the

risk of any loss arising from the dangers of trans-

portation by the means employed which ordinary

care and prudence might be insufficient to prevent.

Sutherland on Carriers, section 463.

Hence there was not only the absence of a liqui-

dated claim, or ascertained demand, but the absence

of any valid claim or demand whatever.

When a lump sum is specified as the freight

to be paid on delivery * * * w^q consignee

accepting the goods must pay the stipulated

sum without deduction for what may be lost

without the fault of the ship. (Gibson v,

Broivn, 44 Fed., 98.)
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We admit the general principle of law that the

avoidance of litigation is favored. But were the par-

ties here bound to resort to htigation? We are under

no necessity of meeting the question, whether in case

of liquidated demands on each side there might not

be an offsetting of the claims, because that is not this

case. The price of lime billed at Nelson and unde-

livered was the market value at the point of destina-

tion on each day of arrival of a consignment, to

ascertain which would require evidence. The cause

of action of the owner sounded in damages for breach

of contract, or negligence. Even if it would have

been relevant, there is not in the record a scintilla of

evidence to show that the price or market value of

lime at any point of consignment on any day was

ever agreed upon or was ever considered.

The transaction, divested of all superfluous argu-

ments and suggestions, amounted to a concession in

the matter of rates. Car-load lots were loaded,

billed, consigned to Schirm, and the transporta-

tion of car-load lots was begun. The lowest total

lawful rate and charge established in said tarifif

was $70, says the indictment and proofs. By agree-

ment between carrier and consignee a part of that

charge was conceded. The shortage of weight should

be totally ignored. The rate was $70—whether a

car contained 40,000 pounds or less, because the lime

was billed, consigned, and shipped as carload lots and

at carload rates. If a concession of 35 cents could

be made or received, because of a shortage of 200

pounds, a concession of $69.65 could be made on
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account of a shortage of 39,800 pounds. And if this

could be done in 66 instances, it could be done as to

the entire traffic. And thus the law governing the

business would be totally nullified by the carrier's

construction.

This case differs from the Goodridge case (149 U. S.,

690) only in this, that in that case the unliquidated

claim arose upon a matter outside the rate as fixed,

below the tariff, in consideration of the outside matter,

while here the unliquidated claim is created in the

same transaction out of which the unliquidated claim

arises. Therefore, upon the face of the matter, this

is a more insidious and dangerous subterfuge than

that was, and, if permitted, would lead to the adop-

tion of a practice placing far greater obstacles in the

way of the enforcement of the law.

Counsel misconceive and exaggerate the annoyance

and inconvenience of a strict compliance with the law

by the carrier. They do this in various connections

and forms. It would, we think, consume unnecessary

space to specify by page and quotation. They speak

of the consignor having to go from window 1 to

window 2 of the claim department, having to lose

interest on his money, etc. We respectfully submit

that the only way for the carrier to deal with such a

matter is the lawful way. It is a violent presumption

that this particular consignee, or consignees and con-

signors generally, would object to such a procedure

when the reason is explained to them and they are

shown that the carrier must comply with the law at

all hazards. Besides, the carrier is not the guardian
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for enforcing comphance with its demand for what,

in this case at least, was its lawful claim. As

between Schirm and the plaintiff in error, its full claim

was just $70 in each instance, no more and no less.

Under the interstate commerce laws it often happens

that mere forms become matters of substance. And

in many matters of quasi-public business, as well as in

affairs of government, there is not only safety, but

conservation of energy and wealth in a strict observ-

ance of formalities.

But there is not a sentence or word of reasoning in

the Goodridge case which is not directly and fully

applicable to this case. The court reasoned:

To hold a defense thus pleaded to be valid

would open the door to the grossest frauds

upon the law, and practically enable the rail-

road company to avail itself of any consid-

eration for a rebate which it considers suffi-

cient, and to agree with the favored customer

upon some fabricated claim for damages,

which it would be difficult if not impossible to

disprove.

It is said that the Goodridge case was a flagrant

attempt to evade the Colorado statute. If we con-

cede that it was so, the answer is that there is not a

tithe of danger in flagrant, transparent evasions that

there is in those which closely conform to long-

continued prior methods and bear all the indicia of

good faith and regularity. If Schirm had set up

against the freight charge some sort of extraordinary
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claim improbable on its face, there would have been

little chance of the jury being misled by the admis-

sion of evidence of it. But if it once be known that a

shortage in shipments of crude materials may be

made the basis of compromises, and that these com-

promises can be submitted to juries, much of the evil

removed by the interstate commerce laws, properly

interpreted, will return and be inflicted upon the

public.

No more convenient contrivance or device can be

imagined, where a carrier desires to show favoritism

to a particular shipper, than for it to accommodate

itself to his varying needs, and, having established a

tariff for carload lots, transport for him, as often as

he requires for some special purpose, less than car-

loads at proportional carload ton rates. The evi-

dence shows that some of these underloaded cars

were sent to Schirm's customers. It is eas)^ to see

how that might be a very valuable special and dis-

criminatory privilege granted to him to the injury

of his rivals in business. Let us suppose (as there

is some ground for supposing was the case) that

Schirm saw that by having shipments direct of just

the amount required by certain persons he could do

business with them, whereas if this could not be

done, they would purchase locally from others. Now
if by some such device and arrangement with the

carrier as having allowances made for short weights,

he could supply these persons exactly according to

their requirements, he would gain a preference and
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advantage over other dealers, which might be of

incalculable value. It would not be necessary for

the carrier to conspire with him or take any step

that would necessitate a record or book entry, or

that would be susceptible of proof. It would only

have to adopt the procedure followed in this case.

And the difficulty or impossibihty of proof of the

simulation is more real in such a case than in one

like the Goodridge case. The court in that case

illustrated thus:

For instance, under the defense made by
this company, there is nothing to prevent a

customer of the road who has received a per-

sonal injury from making a claim for any

amount he chooses, and in consideration

thereof and of shipping all his goods by that

road, receiving a rebate for all goods he may
ship over the road for an indefinite time in

the future.

Now, it might not be impossible, nor even very

difficult in such a case, for the Government to prove

that the favored party had not been actually injured,

or had been only slightly injured. But let us suppose

Mr. Schirm to be a large consumer or dealer in lime

on his own premises and to be also engaged in supply-

ing a large number of contractors and others in a

locality which is rapidly building up. Let it now be

made known that the devices in the form of deduc-

tions for shortages that cannot be traced or accounted

for are to be tolerated and that such settlements may
be proven before juries. This at once places upon the
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Government an unsupportable burden of proof. The

Government in the present case as in all such cases

must either have submitted to a verdict of acquittal

or have assumed a task of rebuttal here shown by the

evidence to be impossible of accomplishment and

admitted by plaintiff in error to be such.

Another quotation from the Goodridge case is of

general applicability to the present:

There is no doubt of the general proposi-

tion that the release of an unliquidated claim

for damages is a good consideration for a

promise, as between the parties, and if no one

else were interested in the transaction that

rule might apply here; but the legislature,

upon grounds of public policy, and for the

protection of third parties, had made certain

requirements with regard to equality of rates,

which in their practical application would

be rendered nugatory, if this rule were given

full effect. For this reason we think the rail-

road company is in error in its assumption

that " if, in the honest judgment of the officers

of the defendant company, who made the

contract, the considerations which entered into

it, and upon which alone it was made were

sufficient to warrant the company to pay
back to the Marshall Company forty cents per

ton for each ton it shipped for five years, that

is enough." This is but a restatement in

different language of a comment made by the

court below in its opinion, that " the whole

answer amounts only to this: That the Mar-

shall Company is allowed less rates than other
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tions which are satisfactory to defendant; and

it is obvious that this is no answer to a com-

plaint of unlawful discrimination."

This should dispose of all the arguments and

citations of counsel bearing upon the inter se rights,

duties, and liabilities of consignors, consignees, and

carriers. What have we to do with the question,

for instance, whether, as between the parties, loss of

or injury to goods in transit may be deducted from

the freight charge, and whether the party may offset

it or bring a separate action for damages. All this

leaves out of consideration the changes ^\Tought by

the enactment of the interstate commerce laws,

including the Elkins Act. It was the very purpose

of these laws to make new rules for doing interstate

commerce business, to change methods of contract-

ing and discharging contractural obligations, and to

uproot raih-oad practices of long standing, some of

which were very convenient and salutary'- when not

made a cloak for abuses.

In the com'se of a concurring opinion in C. & A.

R. R. V. IJ. S., (156 Fed. R., 558) discussing the policy

of this law and the exactness of compliance with its

provisions required. Judge Grosscup said that to se-

cure equality among shippers " the law commands

not only that the rates shall be equal, but that they

shall be fixed and certain—subject to no addition or

diminution against or in favor of any one—so fixed

and certain that any shipper can with his head and a

pencil figure oat from the tariff sheets just what the
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rate is, both for himself and for his competitors."

No reasonable mind can doubt the soundness of this

test, or that public policy demands the enforcement

of the law in conformity to it. So accepting it, we

may well ask, How could other dealers in lime at Los

Angeles or elsewhere in southern California figure out

with head and pencil, or otherwise, in advance or

afterwards, the favor shown Schirm in the matter of

rates, as here shown?

It can not be challenged that the whole

purpose of the act * * * was to secure

equality of rates * * * and destroy fa-

voritism * * * by prohibiting secret de-

partures from such tariffs * * * ^Yhe

all-embracing prohibition against * * *

charging less than the published rates shows

the purpose ***-if***a carrier

is endowed with the power of disregarding the

published rate, it becomes apparent that the

carrier possesses the right to treat the owners

of like commodities by entirely different rules.

(Armour case, 209 U. S., 56.)

The argument (p. 122) that the Government was

required to show some ''undue" discrimination or

"undue" advantage is but another way of advanc-

ing the contention made in the Vacuum Oil case

(158 Fed., 540), where the shipper attempted to

claim his acceptance of a lower rate to have been

proper because the lawful rate was ''unreasonable

and unjust," and the court said:

The shipper must obey the provisions relat-

ing to the payment of transportation charges
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that have been scheduled and filed, and he

can not be heard to exclaim in a criminal trial

against him for violation of the act that the

lawful rate fixed by the carriers was extor-

tionate and unreasonable, and therefore the

lower freight charge was lawful.

The Graf case (208 U. S., 198), as it is presented by

skillful counsel in the carrier's brief, is claimed to

give some color to its contention. But when analyzed,

and the statute there involved, as well as the history

of the case, are examined, it is seen that it can be

clearly differentiated from the present case. Not

only so, but the very process of differentiation shows

the fallacy of their reasoning, while strengthening the

conclusions and rulings of the District Court herein.

The form and wording of the statute (see 208 U. S.,

200-1 margin) are different from that penalizing con-

cessions, etc., in the Elkins Act, and there are in it

no words corresponding with "by any device what-

ever."

In the Graf case the information after amendment,

and as it came to the Supreme Court, set forth the

facts fully. The Supreme Court held that it stated

no case against the accused.

But the court did not by any means hold good

faith or innocent intent material, but quite the con-

trary. The court held simply that the facts consti-

tuting the case did not constitute things forbidden

by the statute. There is not a word in the opinion

that gives countenance to the claim that the facts

here alleged and proven do not constitute an offense



79

under the clause in question of the Elkins Act, or

is in conflict with the views of the same court in the

Armour case. In fact, the court took care to restate

the general principle appUcable to such cases.

We may easily suppose a little addition or adden-

dum to the present case which, if true, would bring it

within the decision in the Graf case. If Schirm had

in any instance on some account acquired a cash

credit with the companj^ to the amount of the differ-

ence between $70 and the amount paid by him, and

there had been a settlement of the credit with the

difference, there would have been a harmless ingredi-

ent entering into the settlement, corresponding to the

caramels and burnt sugar put in the barrel b}^ the

Graf Company.

In the instances here involved the tariff provided

that the rate of freight for transportation of bulk

lime from Nelson, Ariz., to Barstow and points south

in southern California, should be ''three hundred

and fifty cents per ton of 2,000 pounds, applicable to

carload lots of not less than 40,000 pounds." It is

well to observe that the medium fixed for the pay-

ment of freight is money—three hundred and ffty

cents per ton

—

not wheat, potatoes, coal, road ballast,

services, lime, or unliquidated claims, hut laivful money

of the United States.

Any such construction of the Elkins Act as is con-

tended for would have the effect to narrow and

weaken, rather than to broaden and strengthen, the

provisions of the interstate commerce acts as they
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stood at the time of its enactment; to emasculate,

rather than to make effective, the efforts of Congress

to regulate interstate commerce; to nulHfy the com-

mand that the estabUshed rates be strictly adhered to

and not departed from; to read out of the law the

words "rebates" and "concessions" and to read into

it the qualifications that discriminations are not to be

affected thereby unless unreasonable, nor advantages

to be condemned unless undue.

ALLEGED ERROR IN ADMITTING EVIDENCE OF OTHER
OFFENSES.

The fourth point upon which argument is made

reads thus:

It was prejudicial error for the court to admit evi-

dence tending to show the commission by the defend-

ant of other offenses than those for which it was on

trial.

The first matter to be considered by the court here-

under is the showing made by the record.

As will be observed in the record, Gregson, chief

clerk to general freight agent, was called by the Gov-

ernment, and the direct inquiry limited to identifying

the letter of December 12, 1905 (Tr. p. 331) ; on cross-

examination he stated that said letter had nothing to

do with any of the transactions mentioned in the

indictment (Tr. p. 332) ; his reexamination showed the

latter statement to be incorrect (Tr. p. 332), and then,

to show systematic conduct in line with the state-

ment contained in the letter of December 12, 1905,

he was examined as to various marks and initials
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appearing on the railroad papers received in evi-

dence—particularly those marks indicating the reason

and authority in a series of instances for the collec-

tion of freight at other than the tariff rate; and in the

course of such examination said that the collection

of the reduced amounts was in compromise of claims

for alleged loss of lime in transit, based upon the

above-mentioned contention that a greater amount of

lime had been loaded than was delivered, and that he

had no means of disputing such contention.

Thereupon the Government, to contradict that

statement, proved—(a) the letters (pp. 333, 334,

and 335) in which he instructed the carrier's agent to

protect actual weight on lime shipment, with no sug-

gestion as to loss in transit or any inquiry in regard

thereto; (b) the carrier's course of business, in keep-

ing claims for loss of property in transit and claims

for overcharges of freight entirely separate and dis-

tinct (p. 347); and the ten so-called ''claim papers"

which showed upon their face that they related to

shipments of ten separate carload lots of lime ex-

actly similar in all respects to those described in the

indictment, each of which carload lots contained less

than the minimum quantity of 40,000 pounds, and

as to each of which $70, the lawful amount of freight,

was collected and a claim presented and paid for the

difference between that sum and a sum ascertained

by multiplying $3.50 by the number of tons of lime

actually in the car, said claim being designated

"overcharge claim No. ," and the papers

67177—09 6
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inclosed with whicli, in addition to the usual ship-

ping order containing the reservation " weight sub-

ject to correction" and way-bill stating that the lime

was not weighed, included

—

(1) Bill of the consignee for " overcharge in weight

on lime" (p. 361).

(2) Inquiry from auditor to station agent as to

loading of car and reply that weight was estimated

(pp. 366-368).

(3) Inquiry by auditor to freight agent asking why

he was asked to disregard the tariff and protect

actual weight, and the latter's response simply direct-

ing the violation of the tariff.

(4) Check issued in payment of the claim desig-

nating it as "auditor's freight claim."

All these ten sets of papers were substantially

alike and tended to directly contradict the witness;

and each, taken as a whole, is entirely inconsistent

with and contradictory of his statement that the con-

cessions complained of were due to claims for loss of

lime. Were it true that the concessions of the differ-

ence between the tariff rate and the several amounts

collected were due to allowances for such losses,

that fact would have appeared on the face of these

papers. Instead of being treated and designated as

"overcharge claims," they would have been marked

and investigated as "loss and damage" claims (p.

401); the order would not have been to refund

enough of the freight paid to " protect actual weight,"

but to pay, as damages, for so much lime lost at so

much per ton, there would have been no reference to
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the new tariff reducing the minimum tariff weight

from 40,000 pounds back to 30,000 pounds, because

a claim for loss would have nothing whatever to do

with the minimum; and this reference to the new

minimum of 30,000 pounds strongly supports the

Government's theory that the carrier was, as stated

in the letter of December 12, 1905, " protecting actual

weight, minimum 30,000 pounds," without changing

the published minimum.

They were further contradictory in that they

showed conclusively the falsity of the witness' state-

ment that he had no means of controverting the

alleged claim that 40,000 pounds had been loaded at

Nelson, and his further statement that the method

of loading at that place was accurate (see endorse-

ments on exhibits hereinafter referred to)

.

The way carrier's counsel treat this point (error in

admitting evidence) is unique. After stating the

point, with references to the record, they say flatly:

" There is no rule under which the matter was admis-

sible and there can be no question that the admission

of it was highly prejudicial to the defendant"

(p. 139).

Not a line of argument is offered in support of the

proposition denying the existence of any rule for its

admission. The other proposition contained in the

above excerpt is argued exclusively from the stand-

point of general principles without even an attempted

application of them to this case.

Objecting to the evidence on the ground that it did

not tend to contradict the witness Gregson was an
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admission that the evidence was admissible if it did

tend to contradict him, and that the prosecution had

the right to contradict him.

There were at least two grounds of admissibility:

(1) Gregson had given testimony tending to nega-

tive the basic theory of the prosecution, and the

prosecution had the right to contradict him, and (2)

the Government had the right to introduce other evi-

dence tending to make out its case, whether it con-

tradicted the witness or not.

The fact that these exhibits might, and probably

would, constitute partial proof of other criminal

transactions was not shown by the United States

attorney at all, but was the result of the voluntary

and needless act of counsel for the carrier (375).

And, by specifying as an objection that the evi-

dence ''did not tend to impeach or contradict the

witness on the stand," counsel admitted that if

it did tend to impeach or contradict him it was

admissible, and waived all objection, by not making

any, in case there was any other ground upon which

it was proper to be admitted.

It is true that the objection was made that the

evidence was not connected with any charge contained

in the indictment under which the defendant was on

trial; but that was only equivalent to the general

objection of irrelevancy.

There is no showing in the record that the Govern-

ment was asked to state the purpose of introducing

the evidence; therefore the Government is not here

limited to showing that it was admissible to impeach
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or contradict the witness, but it may show that it was

admissible for that purpose, or upon any other legal

ground.

We will then first undertake to furnish the basis for

an affirmative answer to the question:

Was there any ground upon which the evidence

could be admitted?

1. The evidence tended to contradict the witness

Gregson. This is so conclusively shown by the

part of the record above that we do not care to

add anything to the showing there made.

2. The evidence tended to prove the offense

charged by showing a design or system.

The subject of admissibility of evidence of other

offenses to prove design or system is fully treated in

Wigmore on Evidence (sec. 300 et seq.), where many

cases are cited. True, as shown by the author,

such evidence is often admitted to show knowledge

or guilty intent; but it is also admissible cumula-

tively where it helps to prove the body of the crime.

As the author just named says (vol. 1, p. 388)

:

Thus the peculiarity of design is that the

act is not assumed to be proved, and the de-

sign is used evidentially to show its probable

commission. It is obvious that something

more definite and positive is here involved than

in the case of intent. In proving intent, the

act is conceded or assumed; what is sought is

the state of mind that accompanied it. In

proving design, the act is still undetermined,

and the proof is of a working plan operating

towards the future with such force as to ren-
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der probable both the act and the accompa-

nying state of mind. The intent is a mere

appendage of the act; the design is a force

producing the act as a result.

In Commonwealth v. Robinson (146 Mass., 571,

16 N. E. Rep., 452) the court said:

In the case of acts or crimes which are

shown to have been committed as part of the

same common purpose or in pursuance of it,

in such cases there is a distinct and probative

effect resulting from the continuance of the

same plan or scheme and from the doing of

other acts in pursuance thereof. * * * it

is sometimes said that such evidence may be

introduced where the several crimes form part

of one entu'e transaction; but it is perhaps

better to say where they have some connec-

tion with each other, as part of the same plan

or introduced by the same motive.

Counsel for the carrier emphasize the serious re-

sults of permitting evidence of other offenses to go to

juries. That it is often an error of gravity we do not

dispute. It depends, however, much upon the nature

of the case. But no part of such discussion is en-

titled to consideration where the evidence is relevant.

If relevant, the criminality of other acts thus offered

does not affect their admissibility. (Wigmore on

Evidence, sec. 305.)

The whole subject is ably discussed by Mr. Wig-

more in his great work on Evidence, at section 216,

where, speaking of the futile persistency shown by

members of the bar in seeking to establish an excep-
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tion to the general rule of evidence based upon preju-

dice and unfair surprise, says:

It may be additionally noted that the chief

reason for the character-rule, namely, the doc-

trine of unfair surprise (ante, sec. 194; post,

sec. 1849), does not, after all, apply here; for

it is plain that this class of facts does not range

over the whole scope of the defendant's life (as

character-evidence of particular misconduct

would), but bears only on the immediate ante-

cedents and concomitants in time of the act

charged—plan, knowledge, motive, intent, and

the like ; and there is thus ample warning be-

forehand of this scope of the inquiiy. The

argument of surprise has never been thought

to have any bearing on any part of the evi-

dence dealing with these common ingredients

of the proof of any and every act.

This much attention to the suggested excep-

tion is called for, because the effort to secure it

and the inclination to ask for it seems to be so

persistent and so common at the bar, and not

because its validity has ever been recognized or

implied. On the contrary, no fallacy has been

more frequently or more distinctly struck at by

denial, by argument, by explanation, on the

part of the courts. It has been rebuffed, re-

buked, repudiated, discredited, denounced, so

often that it ought by this time to have been

abandoned forever.*****
If there is any other material or evidential

proposition for which it is relevant, and if it is

offered for that purpose, it is receivable, and
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its quality as misconduct or crime does not

stand in the way. The persistency of this

fallacy, and its utter lack of foundation, make
it worth while to exhibit fully, from the utter-

ances of the judges, their constant repudiation

of the notion that the criminality of conduct

offered for some relevant purpose is any objec-

tion to its reception.

He then cites and quotes from many courts and

judges whose utterances are in full accord with his

text. Among these is the following by Chief Justice

Beatty in People v. Walters (98 Cal., 138, 141), and

again in People v. Tucker (104 Cal., 440, 442), as

follows

:

It is true that in trying a person charged

with one offence it is ordinarily inadmissible

to offer proof of another and distinct offence;

but this is only because the proof of a distinct

offence has ordinarily no tendenc}^ to estab-

Ush the offence charged. But whenever the

case is such that proof of one crime tends to

prove any fact material in the trial of another,

such proof is admissible; and the fact that it

may tend to prejudice the defendant in the

minds of the jurors is no ground for its exclu-

sion. * * * When such evidence is offered,

the same considerations arise as upon the offer

of other testimony: Is the evidence relevant

and competent? Does it tend to prove any

fact mxaterial to the issues?

From Austin v. State (14 Ark., 559)

:

It is certainly true as a general rule, both in

civil and criminal cases, that the evidence
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must be confined to the point in issue; and in

criminal cases there is perhaps a greater

necessity, if possible, than in civil proceedings

to enforce the rule. But in neither class of

cases does this rule exclude all evidence that

does not bear directly upon the issue ; on the

contrary, all evidence is admissible which tends

to prove it, and no facts are forbidden to be

shown except such as are incapable of afford-

ing any reasonable presumption or inference

in elucidation of the matters involved in

the issue.

And from Chief Justice Gushing in State v. Lapage

(57 N. H., 288), as follows:

I think we may assume, in the outset, that

it is not the quality of an action, as good or

bad, as unlawful or lawful, as criminal or

otherwise, which is to determine its relevancy.

I take it to be generally true that any act of

the prisoner may be put in evidence against

him, provided it has any logical and legal

tendency to prove any matter which is in

issue between him^ and the State, notwith-

standing it might have an indirect bearing,

which in strictness it ought not to have, upon
some other matter in issue.

In People v. Frank (28 Cal., 507, 515), it was held

that the fact that an indictment is pending on the

other charge is immaterial.

Nor is it at all important whether the other offenses,

proof of which is offered, were prior to or subsequent

to that for which the accused is on trial. The attempt

to establish a distinction once made in England failed
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and never received any support in this country.

(Wigmore on Ev., sec. 316; People v. Frank, 28 Cal.,

507, 515.)

Nor is the length of time over which the search for

evidential instances determinable by any fixed rule.

The precedents illustrate various lengths of time.

The discretion of the trial court should here control.

(Wigmore on Ev., sec. 316; Rex v. Whiley (2 Leach

(4th ed.) 985, 986); Rex v. Hough (R. & R., 120);

Rex V. Ball (R. & R., 132); 1 Campbell, 324; Rex v.

Millard (R. & R., 245) ; State v. Smith (5 Day (Conn.)

175) ; Stalker v. State (9 Conn. 341) ; People v. Frank

(28 Cal., 507).

Among the many uses or instances of admissibility

noted by Wigmore (sec. 377) is that of other contracts

with the same person to show either the making in

general or the specific terms of the contract in ques-

tion, the other instances being so connected as to

indicate a general plan or habit of which they were

merely parts or illustrations. Here we have an addi-

tional standpoint from which to urge the admissibility

of the evidence.

Among the numerous illustrations, American and

English, given by the author, is the case of Bourne v.

Gatlif (11 CI. and F. 45, 49, 70). The defendant, a

sea carrier, claimed the right to deliver goods immedi-

ately on the wharf without further responsibility ; the

fact was received from the consignor, of former bills

of freight and lading and of the mode of other deliv-

eries, in consignments between the same countries.
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Lyndhurst, L. C, in passing upon the point of admissi-

bility of the evidence said:

That evidence was offered * * * to

explain the meaning of the contract by show-

ing what had been the meaning of the parties.

It is said that the evidence offered was that of

instances of individual contracts. Be it so;

that does not render the evidence the less

admissible; it may be open to observation on

that ground, but it is not inadmissible.

Not only was there no surprise in this case, but the

carrier's attorney seems to have industriously ar-

ranged the record as to exclude any possible inference

of surprise.

With one more quotation from Wigmore we end

the discussion on this point. At section 305 he uses

the following language peculiarly applicable here:

The legal objection of unfair surprise, so far

as it is ever recognized, is not founded on the

notion that the opponent was not in fact antici-

pating this specific evidence (post, sees. 1845,

1849), but on the notion that he could not by
possibility have anticipated evidence which

might easily be fabricated beyond detection;

and the objection is recognized as having force

only when the evidence offered is of a class

capable of involving the entire range of the

person's life. Evidence tending to show, not

the defendant's entire career, but his specific

knowledge, motive, design, and the other

immediate matters leading up to and succeed-

ing the crime, is of a class always to be antici-

pated and is in each given instance rarely a

surprise; moreover, the kernel of the objection

of unfair surprise, namely, the impossibility
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of exposing the fabricated evidence, is wanting

where the evidence deals with matters so

closely connected with a crime as designed,

motive and the like.

ALLEGED EBROB IN INSTRUCTING THAT INTENT WAS
IMMATERIAL.

The fifth alleged error assigned and argued is

stated in these words:

In refusing defendant's request No. 5 and

instructing the jury that it need not inquire or

determine whether the defendant intended to

violate the law, because "such intention or

lack thereof on its part is entirely immaterial,"

the trial court committed prejudicial error.

The instruction here referred to can not be fairly

considered by merely reading the segregated part

contained above. It appears in full at page 493 of

the transcript.

The sixth alleged error assigned and argued is

stated thus:

In refusing instruction No. 2 requested by
the defendant, that discrimination which is of

the essence of crime under the law was not

charged, but only a deviation from the tariff,

the court withheld from the jury the real

attempted charge against the defendant, which

was a willful deviation from its tariff. Instead,

thereof, the court erroneously presented to the

consideration of the jury a question of the

granting of a concession, which the indict-

ment did not charge.

This is fully covered under previous heads, and we

will add nothing thereto.
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ALLEGED ERROR IN OTHER INSTRUCTIONS.

We think we maj'^ say, generally, that unless preju-

dicial error was committed in some matter other than

the giving or refusal of instructions, there was none in

gi\dng or refusing any instruction. And though it

seems almost superfluous to add more, we will make

brief comment upon said other assignments than the

two just noticed, seriatim.

Assignment No. 8 relates to the taking of evidence

of the alleged compromise from the jury, the order

withdrawing it being made the subject of assignment

No. 7, which we have previously discussed. It is

obvious that either both exceptions are well taken or

neither is.

Assignment No. 9 is based on a refusal to give an

instruction asked, on the theory that the carrier could

only be convicted of a ''wilful" departure from the

tariff, was properly refused, unless the prosecution was

a misconception throughout, and we do not think that

the court will come to a conclusion that it was.

Exactly the same remark is apphcable to assign-

ment No. 10.

Assignment No. 11 is based upon a refusal of the

court to give an instruction, of which the same may be

said as of the two preceding. It also challenges the

sufficiency of the indictment, as to which we do not

care to add to what we have said already.

Assignment No. 12, based upon a refusal to in-

struct, appears to be aimless and pointless, unless it

is the intention of counsel to insist that the carrier

could avail itself of its own failure to obey the law
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in the matter of publishing the tariff sheets. As to

that we merely cite the case of Texas, etc., Co. v.

Cisco MM (204 U. S., 449, 451-453). If it is in-

tended thereby to assert that the tariff was not

filed, we simply refer for a refutation to the record.

We make the same response to assignment No.

13, also based upon a refusal to instruct, as to No. 12.

Assignment No. 14 is based upon refusal to give

an instruction which could have had no warrant

unless the court had denied the motion to strike out

the evidence offered to prove a compromise, which

assignment (No. 7) has been already fully discussed.

Assignment No. 15, based upon an instruction

given, like some of the others, goes to the gist of the

whole case. We could not, if we deemed it neces-

sary, add to what we have already advanced. About

all the law in the case is involved in the instruction

here excepted to.

As to assignment No. 16, also based upon an in-

struction given, it would be difficult to see how the

court could have more closety followed the law.

As to assignment No. 17 (carrier's brief, p. 142 et

seq.), the instruction is criticised as an abstraction

and without reference to the case or the facts in evi-

dence. Of course the instruction is to be construed

as if it began "Upon the facts established by the

evidence and admissions in this case, 'You are

further instructed,'" etc. To support the conten-

tion that it was erroneous in any respect it would

be necessary to show that there was evidence of

mistake or ignorance of fact. Otherwise, it is irrel-
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evant and wide of the mark to say: "That instruc-

tion would penalize the defendant for a mathematical

error," etc.

ALLEGED EXCESSIVE PUNISHMENT.

As a seventh ground of assignment and argument

counsel for the carrier state that:

The fines imposed are excessive and were

levied in contravention of the Constitution, so

that the judgment is invalid and erroneous.

We come now to the last assignment argued by

counsel for the carrier; and, though it appears almost

superfluous, we call attention to the fact that no

evidence in mitigation was offered.

Under the circumstances a penalty of but one-

fourth the maximum was not excessive.

It was for Congress, in the light of the purpose

sought to be accomplished, to fix the penalty. It was

for the courts, as those convicted thereof were

presented for judgment, accepting the legislative

extremes, to fix the amount at some point between

the two which would measiu-e the degree of aggrava-

tion of the offense. (See Southern Express Co. v.

Walker, 92 Va., 59 to 66; Jackson v. United States,

102 Fed., 473 to 487; Ex parte Barclay, 153 Fed., 669.)

It is one of the commonest experiences of those

connected with the prosecution of crime to/yobserve

that the criminal who comes into court and volun-

tarily confesses his guilt is accorded much more

favorable consideration than the one who resists to

the uttermost.
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The punishment inflicted in this case may seem

severe; but Congress in prescribing the maximum
and minimum intended that the evil practices should

be terminated at all hazards. It was realized that

not all violations could be detected, but that when

cases were by official diligence and alertness made

out, examples should be made of them which should

have a deterrent effect. No one takes pleasure in

the discomfiture of the carrier in this case ; at any rate

no one connected with the prosecution. But the

court may well consider that it was almost by chance

that these violations were discovered by the grand

jury, and that but for such discovery the practice by

which valuable concessions M^ere being granted to

Schirm and the Lime Company might have continued

indefinitely, and other practices equally discrimina-

tory and prejudicial to others might have been

inaugurated and continued, and thus all the beneficial

purposes of the statute thwarted.

Respectfully submitted.

Charles J. Bonaparte,

Attorney-General.

Wade H. Ellis,

Assistant to the Attorney-General.

T. C. Spelling,

Special Assistant to the Attoi'ney-General.

Oscar Lawler,

United States Attorney.

A. J. McCoRMICK,

Assistant United States Attorney.
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IN THE

United States Circuit Court of Appeals.

FOR THE NINTH CIRCUIT.

THE ATCHISON, TOPEKA AND SANTA
FE RAILWAY COMPANY,

a Corporation,

Plaintiff in Error,

VS.
No. 1590.

UNITED STATES OF AMERICA,
Defendant in Error.

Answer Brief of Plaintiff in Error to Petition

FOR Rehearing of Defendant in Error.

In this relation plaintiff in error was granted

leave, at the adjourned session of court on August

2, 1909, to file an answer to the petition for rehearing

of defendant in error. Request for leave to file a

brief was made because we felt that the petition for

rehearing presents nothing new and that if the case

were to be set down as of course for reargument

plaintiff in error would be greatly discommoded

owing to the distance of the court from its place of

residence.



In its petition for relienring the Government

makes three points:

1. That this court misinterpreted the tariff of

the carrier.

2. That the Government does not comprehend the

use of the word "intent" as employed in the deci-

sion,

3. That as the Government reads the decision it

lofificallv follows that the indictment was bad.

I.

It would make a large book if we were to take

up and answer in detail the compact mass of miscon-

ception displayed in the Government's petition for

rehearing. Much of the matter, as before suggested,

was dealt with on the hearing, both in the briefs and

in the oral argument. To illustrate, we devoted a

whole section of our brief (pp. 143-161) to the ques

tion of intent, and there, anticipating the Govern-

ment's notions, as disclosed at the trial, explained

by authorities the difference between cases where

the language of the statute expressly or impliedly

forbids the wilful doing of a thing and those cases

arising under statutes exckidiuff even the suggestion

of wilfulness. And we referred to counterfeiting

cases, cases involving the violation of eight-hour

statutes, and so on, where there could be no ques-

tion about intent beyond the intent of the offender

to do the thing he did. Thus where a man gets false

tools and begins making coins of the United States

the question of intent cannot possibly arise—there



is no room for explanation. And we marshaled in

our brief a series of decisions by the Supreme Court

of the United States ending as late as the case of

United States v. Graf Distilling Co., 208 U. S., 198

(207), holding that the intent involved in a case like

this means a "knowledge and purpose to do wrong"

—"not only a knowledge of the thing, but a deter-

mination icith a had intent to do it or omit doing

it"
—"an evil intent without justifiable excuse."

Some of our cases arose under the Internal Revenue

Law, which of course is very strictly construed

against the accused and which the Supreme Court

has said is "harsh beyond anything heretofore

known in our history." Still, even in such cases,

the Supreme Court of the United States rejected,

almost with censure to the Government's officers

who presented it, the argument urged in the case at

bar, that the citizen would not be heard to explain

or to show that his motives were correct.

Just about the time this case was argaied orally

(February 3, 1909) the Supreme Court of the United

States handed down (February 23, 1909), an opin-

ion in a rebating case {New York Central v. United

States, 29 S. C. R., 304) where correspondence had

been introduced in evidence to show that the money

paid back by the carrier after the legal tariff rates

had been so carefully collected was intended by the

parties as an illegal rebate—that the conduct could

not be excused on the ground of accident, or mistake

of fact, or misreading of the tariff's, or otherwise

—

that it was "wilful." This decision, holding that

the evidence of intent was receivable, and that the

charge of the court to the jury on the question of



intent was sufficient, was quoted from by this court

in deciding the case at bar in proof of the proposi-

tion that intent is an essential ingredient of the

things denounced by Section 1 of the Elkins Law.

In tlie face of all this ehiltoration of the subject

in our opening brief, which, as before remarked,

went to the extent of anticipating the counterfeit-

ing and other like cases of the Government, and de-

spite the citing of a still later case in the opinion

of this court, here comes the United States with a

long argument to the effect that the only intent

there could have been in this case was the intent to

do the particular act that was done (which was not

an illegal act, as it happened), and this claim is

flanked by a new collection of counterfeiting and

kindred cases.

One more exemplification of what we meant by the

statement that it would take a large book to hold

seriatim answers to the various contentions of

the Government in its jietition for rehearing. A
considerable part of the answer brief of the Gov-

ernment as defendant in error was given up to ex-

tracts from the Armour case (209 U. S., 56), the in-

applicability of which we had already shown in our

opening brief, anticipating tliat the Government

would use it, as it had read it over and over at the

trial ; and during the oral argument we thought that

we showed the utter dissimilarity of the Armour
case from the case on hearing. Evidently this court

took our view in that relation. Nevertheless, here

we find the Government in its petition for rehearing

with a statement (p. 4) that tlio Circuit Court of



Appeals went entirely at variance with the decision

in the Armour case, and the Armour case is again

quoted from and referred to almost without limit.

II.

With these two instances of the ueedlessness as

well as the impracticability of our taking up in de-

tail the argumentation of the Government we pass

to a genera] examination of its petition for reharing.

And perhaps the hest way to touch upon the salient

points of the Government's petition is to set out at

once our understanding of the Elkins Law. We
quote the pertinent part of Section 1, inserting fig-

ures to designate the various offenses denounced:

"The (1) wilful faihire upon the part of any
carrier subject to said acts to file and publish

the tariffs of rates and charges as required by
said act or strictly to observe such tariff's until

changed according to law shall be a misde-
meanor and upon conviction thereof the corpo-
ration offending shall be subject to a fine of not
less than $1,000 nor more than $20,000 for each
offense; and it shall be unlawful for any person,
persons or corporation to offer, grant or give

or to solicit, accept or receive any (2) rebate,

(3) concession, or (4) discrimination in respect

to the transportation of any property," etc.

It thus appears that there are four offenses which

a carrier can commit, but only three which can be

committed by a shipper. Offense No. 1 includes any

wilful failure by a carrier to collect its tariff rates.

When a carrier departs from its tariff and gives a

lower rate the recipient of the favor commits of-

fense No. 3, but the carrier does not—its offense is



No. 1. This explains the Government's total mis-

understanding of the Armour case, where the ship-

per was indicted for accepting a concession, offense

No. 3. Had the carrier in that case also heen in-

dicted for the same transaction it would have been

necessary to charge it with otfense No. 1, a de-

parture from its tariff. Therefore the offense in the

Armour case was one which the carrier could not

commit by granting, as it did, a concession from its

published rate; for when the carrier departs from its

lawful publication it commits, as before stated, of-

fense No. 1.

It is true that a carrier can grant a concession

and thus commit offense No. 3, but it must do it in

some other waj' than by departing from its taritf,

as by prearranging with a sliipi)er that in consider-

ation of receiving Ms tonnage it will in some man-

ner ivJwllif unrelated to the integrity of the tariff

rate grant him a favor^—perhaps give passes or

free tickets to his family, or in some other way

benefit the shijoi^er.

So, also, can a carrier adhere strictly to its tar-

iff rate and afterward commit offense No. 2 by giv-

ing a "rebate," as was done in the New York Cen-

tral case which has been just referred to and which

was cited in the opinion of this court. And finally,

the carrier may observe its tariff to the very letter

and nevertheless commit offense No. 4 by "discrim-

inating" against a competitor of the favored ship-

per

—

hy delaying or misrouting his shipments so as

to injure him in the markets, by making him pay in

advance, by l)ad yard and delivery service, or by

various other means of oppression.



As the carrier can thus commit any one of the four

offenses, the Government must be careful not to

mistake one for the other. Congress, which was well

informed about the ways of the carrying trade, did

not. The Government prosecutor cannot be permit-

ted to indict a carrier for granting a concession

(offense No. 3) when the acts set up in the charg-

ing part show (or would if charged more fully and as

"wilfully" done) a departure from the published

tariff, offense No. 1.

III.

A failure thus to compreliend the statute is what

started the Government wrong in this case and what

has kept it wrong ever since. It attemi)ted to indict

the carrier here for granting a concession on a state

of facts which showed that a concession under the

statute in those circumstances was impossible— the

facts alleged were that the carrier had published a

tariff of rates and then collected other rates. That

does not charge a concession—those and some other

(but omitted) facts properly set out would charge

a departure from the tariff, offense No. 1, but they

could never be twisted into charging offense No. 3.

The purpose of the Government in attempting to

charge a concession in the indictment was to get

away from the word "wilful" in the statute and

thereby disable the carrier to defend and show that

the tariff rate never was departed from, so that

the harsh and repulsive contentions of its brief (pp.

43, et seq.) and of its petition for rehearing (p. 29)

might be applied. But under the decisions of the
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Supreme Court of the United States set out in our

opening brief (pp. 143-161), tliis court declared that

the Government could not get away from the word

""wilful" by calling the thing a concession instead of

a departure from the tariff, saying:

"The name is of but little moment; the es-

sence of the thing is what characterizes and
identifies it,"

Again, commenting upon the instructions given at

the trial, the court said

:

"If, as we take it, by the word 'concession' in

these instructions the court meant the 'depart-

ure' from the tariff rate referred to in its above

quoted ruling in striking out the evidence re-

ferred to, the same observations are of course

applicable to such 'concession' as to the depart-

ure from the tariff rate. That is to say, it must
have been 'wilful' to constitute a crime under

the statute."

Yet, for all of this, in its petition for rehearing

the Government argues elaborately (pp. 25-27) that

the word "wilful" appears in the statute (above

quoted) before the semi-colon and not after it.

But the holding of this court was that the Govern-

ment could not, while saying that a tariff was pub-

lished and not observed, get away from the word

"wilful" before the semicolon in the statute.

Moreover, the word "wilful" is on both sides of

the semicolon, etymologically speaking. For the

words "rebate," "concession," and "discrimina-

tion" each imports wilfulness. The words "offer,

grant, or give, or to solicit, accept, or receive," when

taken in connection with the words "rebate, conces-

sion, or discrimination," in the statute, necessarily



import that the things forbidden will be knowingly,

intentionally, and wilfully done. Othei-wise Con-

gress did a very ridiculous thing in enacting that a

carrier should be guilty of departing from its tariff

when wilfully done, but that wilfulness should not be

an element in the giving of a rebate afterwards or

in the subsequent granting of a concession The

four oiTenses which the carrier may commit all lead

to the one result-the pecuniary aiding of some ship-

per Therefore it is absurd to say that Congress

intended to enact that the pecuniary aiding of a

shipper bv departing from the tariff rate should be

a violation of law only when wilfully done, while the

pecuniary aiding of a shipper by the granting of a

rebate after the tariff had been carefully observed^

or by the giving of some concession after the tariff

had been carefully observed, or by the effecting of

some discrimination after the tariff had been care-

fully observed, should be an offense without the ele-

ment of wilfulness or intent upon the carrier s part.

Those four offenses are alike in effect-alike in the

evil which they do, and it cannot reasonably be

argued that wliile one of them is to be done wilfully

by the carrier, not so of the other three. In the New

York Central case before referred to the Supreme

Court of the United States passed upon the question

of intent in the giving of a rebate, an act denounced

in the second member of the compound sentence, in

which the word "wilful" does not appear I must

therefore have considered that the words rebate,

"concession" and 'discrimination" each carries

wilfulness within itself and does not need the aid of
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the word "wilful" in the statute on the other side

of the semicolon.

Again, while we are speaking about this matter of

intent, we argued ad nauseam in our opening brief

(pp. 78, et seq.) that even liad the carrier done things

which would have amounted to a concession and

been charged with them in the indictment, neverthe-

less intent would have been an ingredient of the

crime and therefore an essential thing to have been

alleged.

A concession means a premediation, a prearrange-

ment, a predisposition to do the thing, and this, as

said, imports intent. Thus the giving of a rate less

than the tariff rate by a mistake or honest miscal-

culation would not be unlawful. Yet that would be

what the Grovernmeut calls the *'act"—the giving

of a lower rate. To make it illegal there must be,

not an accidental or mistaken collection of a wrong

rate, but there must be the "act" which does that

plus the iiiteut to take the ivroiig rate as all that is

ivanted. Therefore the word "concession" carries

within it the word "intent." And therefore, even in

the Armour case, where the shipper was indicted for

having accepted a concession, intent was an in-

gredient of the offence and consequently neces-

sary to be charged in the indictment by using the

statutory word or its equivalent, which was done;

but the Supreme Court of the United States did not

have to discuss the question of intent in that case

for the very sufficient reason that the Armour Com-

I^any confessed intent—admitted the acceptance of

the less-than-tarift"-rate and strenuouslv insisted that
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it bad the legal right to take it. And yet the Gov-

ernment fondles and clings to the Armour case as

one showing that this court was wrong in holding

that intent must be taken into account. We have

shown two reasons why the Annour case is utterly

out of point here: tirst, because in that case of-

fense No. 3 was committed, while offense No. 1 is

what was partially but not at all sufficiently charged

in the case at bar; second, because in the Armour
case the defendant confessed that it accepted a rate

below the published one, while in the case at bar

Gregson testified that he never departed from the

rate of o50c a hundred and the Government never

claimed that he did.

So on either side of the semicolon the Government

finds a horn of its dilemma—before the semicolon

it finds the word "wilful," and after the semicolon

it finds the word "concession," which in itself im-

ports wilfulness. But on the attempt of the Gov-

ernment to get from before the semicolon to a posi-

tion behind it and to charge a concession instead

of a departure from the tariff this court said:

"The indictment does not charge, nor in the
record is it anywhere contended, that there was
in the first place any agreement or understand-
ing of any nature that the defendant should
carry the lime at any departure or concession
from the established rate."

Then if there was no prearrangement, no pre-

meditation, no preconcerted action, there could have

been no concession, for we showed clearly in our

opening brief (p. 78) what the word "concession"

means. When anybody concedes anything he does it
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yieldingly, reluctantly, premeditatedly, with a pur-

pose, with a motive, witli an intent, wilfully.

So the Government made a mistake in attempt-

ing, on a state of facts which would make it im-

possible to charge a concession, to indict the carrier

for having granted a concession. Next, it erred

when it endeavored so to frame the indictment as

to get away from the word "wilful" in the statute.

Here ive have the Govemnteiit icitli an indictment

which does not have the statntory nord "conces-

sion" in the charging part nor a)ii/ language equiva-

lent to the ivord "concession" a)id its imported ivil-

fidness; and if we search the indictment for a charge

of a departure from the tariff we discover that no

wilfulness, an absolute essential—as this court

held, "of the essence of the offense"—is anywhere

averred.

No wonder that the Government has concluded,

upon further study of the case, as confessed in its

petition for rehearing (p. 50), that in the light of

this court's holding upon the word "concession" its

indictment is absolutely worthless. We were con-

vinced of that at the time we made a motion in the

trial court to quash the indictment and when we

afterward demurred to it, and we have grown

stronger in that conviction until this hour, and we

are glad to see the Government at last coming to

our view. We feel that the Pettibone case and the

other authorities cited in our opening l)rief (p. 67,

et seq.) are clearly decisive of this point.
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IV.

Here we interpose a correction of a statement

made by the Government in its petition for rehear-

ing (p. 27)

:

"As held by this court, the indictment charges

a concession."

The court did not so hold. It held that if by con-

cession as used by the Government was meant a de-

parture from the tariff, then the indictment charged

that. Here is what this court said:

"It is plain, we think, that if the charge upon

which the defendant was being tried was, as

indicated in the ruling of the court from which

we have quoted, 'a departure' by the defendant

from its established rate, then clearly the in-

tention with which such departure was so made
was of the essence of the offense, because made
so by the statute itself in expressly denouncing

such departure when 'wilfully' made."

The foregoing language of the Circuit Court of

Appeals was predicated upon this statement of the

trial court:

"I hold that the acceptance by the defendant

of a less sum of money than that named in its

tariff for the transportation of the property

described in the indictment, if there has been

such acceptance, was a departure from the legal

rate, and that it is no justification for such a

departure, nor is it any defense to a prosecution

therefor, that the acts of the carrier were done

in compromise of claims for loss of property in

transit."

This court therefore held that the case was tried

upon the theory, not of concession, but of departure

from the tariff, and in such circumstances the word
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VI.

Thus far we have, while eudeavoriug to explain

our imderstanding of the Elkins Law as quoted at

the outset, commented upon all the theories of the

Government under its second and third headings

tliat we eare to notice. We shall now briefly discuss

its first heading, which is that this court misinter-

preted the tariff of the carrier.

It says that it is unable to ascertain whether the

court reversed the judgnient ''solely" on account

of the error of the trial court in withdrawing from

the jury evidence that the published rate of 350e

a ton never was departed from, and that the so-

called concessions were lawful offsets, and also in

giving instructions, or whether it reversed it because

there is a variance between the allegation of the in-

dictment of a rate of $70 a ear and the proof of the

Government by the introduction of the tariff that

the rate was 350e a ton; and it wants to know (p. 7)

whether this court "intended" to hold that if the

defendant l>elow had objected to the introduction of

the tariff it would have been necessiiry to rule it out

because it showed a rate of 350c a ton. whereas the

indictment charged a rate of $70 a car.

The answer to that is that the Circuit Court of

Appeals does not decide moot questions. The de-

fendant below not only did not object to the intro-

duction of the tariff which the Government offered,

but. on the other himd, to save everybody time and

trouble, it stipulated that the Government might in-

troduce an uncertified copy, which copy it voluntar-
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ily pulled out of its files and furnished. As the de-

fendant below raised no question of variance, it

could raise no such (|uesti<)n in this court as a plain-

tiff in error, and it necessai-ily follows that the Cir-

cuit Court of Ai)i)eals did not "intend" to ))ass upon

an unpresented (piestion.

The court simply held tliat under the provisions

of tlie tai-iff the freight due was measured hy the

tonnage delivered—pi'ovided the niininiuni Iiad been

loadeil. The evidence stricken out I)y the trial coui-t

tended t(^ show that the shii)i)er at Nelson had

loaded and tendered to the carrier for transporta-

tion a carload of Hme of the weight of 40,000 or

nioie, but that at i)oint of destination the carrier

did not deliver tli(! <|uaiitity received and that evi-

dently there had been a loss in transit. It was held

by this court that under the law the carrier could not

collect a greater sum than that ascertained by the

rate and iiiiniiiiniii specified, but based ujjon the

actual amount tr-ansported and delivered by the car-

rier. This general rule laid down by the court is

now admitted by the Government, but it is urged that

to this rule there is an important exception, namely,

that ''it is only in the absence of a contract to the

contrary or the equivalent to such contract that the

rule a[)plies." A less involved and therefore clearer

statement would be, not that the rule stated by this

court obtains "only in the absence of a different

contract," but that it is always the rule, in the ab-

sence of a clearly expressed contract to the con-

trary, which was not shown in this case to have been

entered into and which no one ever pretended to

have been made. The authorities cited by the Gov-
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ernment (and used by lis in our opening brief) show

this. The Government has pointed out notliing in

the tariff introduced in evidence which would have

tended to sliow tlmt the rnle stated was arbitrarily

changed or intended to be changed by the tariff

promulgated by the carrier. Indeed, the tariff men-

tioned did not provide for any lump sum per carload

to be paid whether there should be a loss of freight

or not. It provided a rate per ton conditioned, it is

true, upon a minimum weight being loaded into the

car by the shipper. The lump sum to be paid as

freight at common law (and which generally applied

only on the chartering of a ship) was, of course, a

matter of agreement between the shipper and the

carrier, but unless the agreement to that effect was

clear the court would not assume one to exist. The
carrier alone could not by its tariff effect a change

of the conunon law when Congress had not changed

it and arbitrarily im])0se such an agreement upon

the shipper.

Under the tariff here a lump sum per car could

not have heen validh/ agreed upon. If, for example,

G0,000 pounds had heen loaded into a ear, the par-

ties coiidd not have lau-fully agreed under the tariff

for its transportation at $70.

There is no lump sum question in this case.

AVliile we discussed all these questions fully in

our opening brief (pp. 94-110), it may perhaps be

well again to recur to the nature and character of

a tariff of rates and the scope and effect of it. Pre-

vious to the passage of the Interstate Commerce
Law, as is well known, carriers made and held out
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general tariffs of their rates fixing the charges, clas-

sifications and some other conditions atfecting

the rates for transportation. These tariffs were

mere offers on the part of the railway company to

the shipping public in general, prescribing the

charges and sometimes the conditions upon which

freight would l)e transported, and any shipper ten-

dering freight in the absence of a special agreement

could and would be charged only the rate specified.

However, as carriers were in the habit of departing

from such tariffs in special instances and making

special rates under special agreements with certain

favored shippers or concerning certain shipments,

and as such practices resulted in unjust discrimina-

tion against other shippers, it was deemed advisable

to provide in the enactment of the Interstate Com-

merce Law that the tarilfs made by the carriers

should be posted at the dejiots where freight was re-

ceived and that copies should also be filed with the

Interstate Commerce Commission. To prevent un-

just discrimination it was made unlawful for a car-

rier to charge a greater or less rate than that pre-

scribed in the tariffs, thus insuring the same charge

to all for like service. But under the present law, as

under the connnon law prevailing before the j^assage

of the Interstate Commerce Act, the tariffs of the

carriers so posted and filed are merely the offers

on the part of it to the public in general as to

the rates and terms upon which the commodities

specified in the tariffs will ]je transported. Under

the present law, just as at common law, the tariff

is a mere general otfer for acceptance by the public

;

and all that the Interstate Commerce Law does is
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to provide, not a change in the common law, but only

that the common-law otTer of the tariff shall be for

all alike and that it shall not be departed from until

changed according to law. A shipper, therefore,

who tenders the amount of freight and complies

with the conditions specified in the tariffs is enti-

tled to the rate, which is based either upon the hun-

dred weight or the ton of the freight delivered for

carriage; and of that rate per hundred or per ton

the shipper cannot be deprived through some fault

or miscarriage or through some failure of the car-

rier fully to perform its contract—which is a con-

tract to transport and deliver all the freight and the

full quantity thereof which it had received from

the shipper for that purpose. If the carrier should

lose the entire shipment, certainly there is no freight

earned or collectible. If half of the shipment should

be lost, what is there in the Interstate Commerce

Law which changes the common law rule and gives

the carrier the new and amazing right neverthe-

less to collect full freight upon the entire amount

which it had received for transportation but one-

half of which it failed to deliver? The law is well

settled and it cannot be affected or set aside by

loose expressions of witnesses as to what the rate is

or what amount would be collectible. Instead of

ciuoting from the testimony of lay witnesses, as is

done in the petition for rehearing (pp. 16-21), it

would be more in point to quote from the authorities

as to what is the law.

It is very clear, as held by this court, that the

law is that when the shipper tendered 40,000 pounds
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or more of lime for carriage it thereby accepted the

tariff offer of the carrier to transport at a rate of

350c a ton. That acceptance by the shipper of the

lawful i:»ublished offer of the carrier closed a con-

tract, unqualified as to a lump sum or in any other

way, which the carrier was powerless to evade, ab-

rogate, or annul. Far from misinterpreting and er-

roneously construing the tariff, as asserted by the

Government in its Point 1, this court correctly held

that the published tariff offered a rate of 350c a ton

on 40,000 pounds or more and that the shipper was

legally entitled, upon the tender of 40,000 pounds or

more, to the rate of 350c a ton on the weight so ten-

dered, and that it could not be stripped of this con-

tract right by any failure of the carrier to deliver.

VII.

It is contended by the Government (p. 210) that

according to the reasoning of the court the carrier

never earned and that the shipper was therefore

never liable for freight charges except on the

weight delivered, and that accordingly "the shipper

had nothing to compromise; the rights were all on

his side.''

On the right of the shipper to offset the value of

his goods not delivered against the claim of the car-

rier for freight we said all that we care to on pages

90 et seq. of our opening brief, and particularly on

page 100.

The Government asserts (p. 51) that as the opin-

ion of the court makes an intent beyond the intent
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Government's last showing and hold that the trial

court should have sustained the demurrer to the

indictment.

Chicago, August 19, 1909.

ROBEKT DUNLAP,

T. J. NOKTON,

E. W. Camp,

A. H. Van Cott,

For Plaintiff in Error.

Gakdiner Lathrop,

Of Counsel.
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IN THE

mntted States

Circuit Court of Bppcals
FOR THE NINTH CIRCUIT

The Atchison, Topeka & Santa Fe
Railway Company, a corpora-

tion,

Plaintiff in Error,

versus

The United States of America,
Defendant in Error.

PETITION or DErtNDANT IN ERROR fOR REHEARING.

To the Honorable, tJie Judges of the above-named

Court:

Your petitioner, the United States of America, re-

spectfully petitions this Honorable Court for a rehearing

of this cause, and in support thereof submits the follow-

ing- points

:

I.

It appears from a reading of the opinion that the court
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has misinterpreted and given an erroneous construction

to the tariff of rates filed with the Interstate Commerce

Commission and introduced by the government in this

case. [Tr. p. 310.]

11.

We have been unable to ascertain from a reading of

the opinion the meaning which the court holds should

be given to the word "intent" as found in said opinion.

In that part of the opinion which is devoted to a discus-

sion of the intent of the carrier in the transaction in

question and which holds such intent an essential ele-

ment of the offense, if by the term "intent" is meant any-

thing other than or in addition to, an intent or purpose

to do the act forbidden, exclusive of any other evil in-

tent (and we are forced to the conclusion that the opin-

ion so holds), then we respectfully maintain that this

holding of the court is at variance with the decisions

both of the Supreme Court of the United States and of

the Circuit Court of Appeals for the Eighth Circuit in

the Armour cases reported in 209 U. S. 56; 52 L. Ed.

681, and 153 Fed. i, respectively, and with Union Pa-

cific Railway V. Goodrige, 149 U. S. 690, and New Haven

Railroad Company v. Interstate Commerce Commission,

200 U. S. 391, none of which decisions (although called

to the court's attention) are cited or at all discussed in

said opinion, and, indeed, is opposed to the overwhelm-

ing weight of authority in this country.

III.

This court holding as it does, if we interpret the opin-

ion correctlv, that the first count of the indictment is
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valid and states the offense of an unlawful "concession"

under the Elkins Act, notwithstanding the absence of

the word "willful," or any other word descriptive of the

"intent" of the carrier in granting said concession, it

seems inconsistent for the court to also hold in said opin-

ion that whether the indictment be construed as charging

a "concession" or "a departure from the tariff rate," the

"intention" of the carrier is "of the essence of the of-

fense."

We will take up the discussion of these points in the

order stated.

I.

The Construction of the TARiFr'.

Preliminary to a discussion of the first ground herein-

before designated, we deem it appropriate to state to

the court that the government is unable to ascertain

from the opinion whether the court reversed the judg-

ment of the District Court solely on account of the error

of said court in withdrawing from the jury the evidence

bearing on the question of intent, and in its instructions

in the same regard, or whether in addition thereto, this

court holds that the tariff of rates filed by plaintiff in

error with the Interstate Commerce Commission, certi-

fied copy of which was introduced in evidence as govern-

ment's exhibit "5" [Tr. p. 310 ct seq.], does not sub-

stantiate the allegations of the indictment as to what

was the lawfully established rate for the shipment of

lime therein alleged, and that, therefore, the record

shows a material variance between an essential allega-

tion and the proof thereof.
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In that portion of the opinion of this court, found at

its close, reading as follows

:

"The question of intent entered into the charge made

by the indictment against the defendant in the present

case, and, that being so, it necessarily results that the

court below was in error in withdrawing from the con-

sideration of the jury the evidence to which reference has

been made, and in the giving of its instructions,"

this court seems to intentionally confine its decision, re-

versing the judgment and remanding the cause, to two

certain specified errors, viz., the error in withdrawing

the evidence as to the alleged compromise, and the error

in the giving of certain quoted instructions, both of

which relate exclusively to the question of the intent of

the carrier. In addition to this, the greater portion of

the opinion is taken up with a discussion of this question

of intent. Notwithstanding this state of facts, there is

found in the opinion, disassociated from the discussion

as to the intent, what seems to us to be a significant point

and what may be of vital consequence in the future con-

duct of this and other like causes now pending, depend-

ing upon the meaning and effect to be given to it. VV'e

say this because the opinion, after taking up and ana-

lyzing the indictment and stating that it alleges, in effect,

"that the rate * * * per car * * * was $70 and

that notwithstanding that sum was the lawful rate

* * * the defendant did charge, demand and receive

* * * the sum of $64.75 ^.nd no more" and that, there-

fore, it sufficiently charges an unlawful concession under

the act, follows this by the seemingly significant but

not precisely clear statement, "But the established and
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published tariff introduced by the government does not

support that charge. The tariff rate as established and

published by the defendant for the transportation of

bulk lime * * * was 350 cents a ton in carloads of not

less than forty thousand pounds * * * that is to say,

350 cents a ton was the established and published rate—

•

not $70 a car."

Is it intended by this to hold that, independent of any

testimony or evidence whatever on behalf of the defend-

ant explanatory of the acts or intent of the shipper or

carrier, that the government's case as charged in the

indictment was not and could not possibly be made out

so long as it was dependent upon the tariff of rates in-

troduced by the government on the trial in the court

below? In other words, are we to understand from the

opinion that the court holds that if during the trial in the

lower court at the time when the government offered the

said tariff of rates (plaintiff's exhibit "5") in evidence,

an objection to its introduction had been made by the

plaintiff in error on the ground of its irrelevancy and

immateriality, in that it proved another and different

rate than that alleged in the indictment and not the rate

therein alleged, the said tariff should have been excluded

as evidence?

We ask these questions in all seriousness because of

their importance and bearing on a retrial, and we feel

that we are justified in asking them because the opinion

leaves it in doubt as to the force and effect to be given to

that particular portion thereof to which we have spe-

cifically alluded. This last suggestion of ours is borne

out when we consider other statements of the court in
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this same connection which are found in the opinion.

The court, after making the statements last quoted, pro-

ceeds to construe the tariff; states that the rate might be

more and might be less than $70; states that if at least

forty thousand pounds of lime were loaded into each car

that the shipper was then entitled to the rate of 350

cents per ton and that the loss of some of the lime in

transit was the fault of the carrier, and, therefore, could

not deprive the shipper of the said rate, and then pro-

ceeds with this language

:

"* '^ * We do not see how, under the circumstances

testified to it can fairly be said that the shipper in this

case had his lime transported at a less rate than the

regular established and published rate ; he was entitled

to the carload rate of 350 cents a ton because he loaded

at least forty thousand pounds in each of the cars in

question and he was not legally or equitably bound to

pay freight on any of the lime which the carrier lost in

transit and failed to deliver at the point of destination."

All this indicates that, in the opinion of the court, if

at least forty thousand pounds of lime were loaded in

the car at the point of origin and the actual amount of

lime in the car (no matter how small) at destination, was

charged and paid for at 350 cents per ton, then there

would have been no departure from the tariff, no conces-

sion, no unlawful act ; but on the contrary, the law would

have been strictly complied with. In other words, the

court here seems to hold that Gregson's testimony was

material and relevant not on the question of "intent" but

to prove that the ''act," as distinguished from and inde-

pendent of the "intent," had not been committed by the



— 9-

defendant. Yet this court immediately thereafter says

:

*'0f course, if all this were a mere pretense, and if in

truth it constitutes but the concocted scheme or device of

the defendant for the purpose of departing in any way

from its established and published schedule or making

to the shipper any concession of any character, the crime

denounced by the statute was committed."

If it is true, as said by the court, that it can not "fairly

be said that the shipper in this case had his lime trans-

ported at a less rate than the regularly established and

published rate," then we fail to see the relevancy of the

court's allusion to any "scheme or device * * * for

the purpose of departing * * * from its established

and published schedule or making to the shipper any

concession of any character." Because, it seems from

the reasoning of the court in construing the evidence of

Gregson that the court holds that if said evidence were

true, it would prove that the established and published

schedule or tariff had been strictly complied with, and,

therefore, the element of scheme or device, or the ques-

tion of intent, would not be at all involved.

The opinion states that the carrier did not have the

right "to charge for the transportation of that which it

did not transport," and, further, that the shipper "was

not * * * bound to pay freight on any of the lime

which the carrier lost in transit and failed to deliver at

point of destination." If we are right in construing the

opinion to hold that the tariff rate was 350 cents per

ton, not $70 per car, and that the total lawful amount of

freight which the carrier could lawfully charge for and

receive and to which it was entitled for the transporta-
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tion must be ascertained solely at the time of delivery at

destination, and must then and there be based upon the

actual weight found in the car at 350 cents per ton (and

this conclusion follows from the language of the opinion,

especially from that portion last quoted, because, in the

nature of things, it is impossible to know beforehand

whether all of the lime loaded would reach destination

or whether some portion thereof would be lost in transit

either by "act of God" or some other cause for which

the shipper was not responsible)—then it seems to us

entirely illogical, and indeed a mere idle act, to discuss

at all any question of compromise between the freight

charges and the damages by loss of commodities en

route, or indeed any question as to the intent of the

parties in the transaction. According to this reasoning

of the court the carrier never earned, nor was the ship-

per ever liable for the freight charges for the amount of

lime actuall}^ loaded into the car nor for any amount in

excess of the actual weight found in the car at destina-

tion The shipper had nothing to compromise. The

rights were all on his side ; the liabilities were all on the

side of the defendant in error. (See brief of plaintiff

in error, page 7.) The court arrives at this conclusion

from its construction of item 343 of the tariff. Thus, it

seems, by this argument the term "Alin. weight 40.000

lbs," as found in that item in the tariff, is entirely elim-

inated and given no effect whatever in determining the

amount to be charged and paid for the transportation.

The rule of law announced in the opinion, viz. : that

in general the carrier will only be allowed freight on the

goods which he delivers, is undoubtedly true. But to
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this rule there is an important exception, viz. : that it is

only in the absence of a contract to the contrary or the

equivalent of such contract that the rule applies.

Hutchinson on Carriers, 3d Ed., paragraph 800;

Gibson v. Brown, 44 Fed. 98;

Christie v. Davis Coal Co., 95 Fed. 837.

The present case falls within this exception. The

tariff rate was a part of the contract of shipment. (Ar-

mour Case, 209 U. S. 56.) It was a part of the law that

entered into the contract. This tariff rate provided that

the rate of 350 cents per ton could not be applied to less

than 40,000 pounds. The shipper therefore contracted

to pay for the transportation of 40,000 pounds or at least

$70.00 when he availed himself of the tariff rate pre-

scribed by item 343. The contract for the payment of

freight in the case at bar, taken in connection with the

tariff" rate which formed a part of it, was the equivalent

of the "lump sum" charter involved in Gibson v. Brown

and Christie v. Davis etc. Co., supra.

However, notwithstanding the uncertainty above sug-

gested, we feel that the court in its reasoning has mis-

interpreted and given an erroneous construction to the

tariff of rates introduced by the government in this

cause, and this by reason of giving too much importance

to the w^ords "350 cents per ton" and not giving to the

terms "Min. weight 40,000 lbs." their proper signifi-

cance. The word "minimum," while found on the face

of the tariff, under item 343 (that being the item in-

volved), directly qualifying the weight or number of

pounds to be put into the car, yet, manifestlv, it pri-

marilv (and in practical effect exclusively) refers not
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to the weight but to the amount of money which the car-

rier ma}' charge and the shipper must pay under that

item of the tariff.

Thus, in Rail & River Coal Co. v. B. & O. R. R. Co.,

14 I. C. C. Reports 86, at page 90, the commission says:

"The maximum or mnnimum of a carload is not som.e-

thing affecting the rate, hut is in fact a part of the rate,

a factor zvliich is just as essential to a correct statement

of tJie rate as is the rate per 100 pounds itself."

The rate is figured on the ton basis only for the sake

of uniformity, and to cover the excess of car loads over

40,000 pounds. This is apparent from the heading of

the column at the top of page "Rates in cents per ton

except as otherwise provided," which covers all items

on the page and is found on each page of the tariff.

It will not be denied that in the construction of this

item of the tariff and in endeavoring to ascertain its

meaning, the whole of the item including everything

stated in each column, must be considered and given ef-

fect. All portions of the item must be read together. In

addition to this, the general instructions and statements

found at the beginning of the tariff' [Tr. pp. 310-313 in-

clusive] as to the meaning of the terms therein used are

likewise controlling. This is the way the lawful rate is

to be ascertained by any person desiring to ascertain the

same. Right at the start of the tariff and on its face

we are met with the statement in large, prominent type,

"Rates named herein are specific and must be used

ONLY on the commodities AND IN THE QUANTITIES IN-

DICATED." Again, in that portion of the tariff found on

page 311 of the transcript, we find the statement "Mini-
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mum carload weight 30,000 lbs. tinless otherwise spe-

cificalh- provided."' Again, in the last column of the

tariff as found on page 313 in connection with item 343,

under the heading "Remarks," is found the statement,

"[Minimum carload weight 30,000 lbs. unless otherwise

specified," but in this case another minimum weight is

specified, viz. : "Min. weight 40.000 lbs." The term

"Min. weight 40,000 lbs." is certainly significant: it

means something. Its significance and its only signifi-

cance is its relation to and efltect upon the column headed

"Rate in cents per ton except as otherwise provided,"'

viz. : the column containing the figures 350. The only

reason why the words minimum weight 40,000 lbs. are

used is to enable one to ascertain the rate. It is used in

the tarifit solely to serve as a basis for the calculation

of the freight charges, or rates, that is to say, '"the net

cost to the shipper of the transportation of his propertv."

The tariff is a tariff of rates and not a tariff of weights.

Indeed, it does not concern the railroad company whether

one or twenty tons are loaded into the car or are trans-

ported. Its only concern is that it shall not transport

a car load or any amount of lime from Xelson, Arizona,

to points in California south of Barstow at the rate pre-

scribed in item 343 of that particular tariff, for a less

stun than S70. It can not do this and comply with item

343 of the tariff. The rate of 350 cents per ton was not

applicable to any case where the transportation of less

than 40,000 lbs. was paid for. The tariff (item 343)

prescribes not only a minimum weight but a minimum

total lawful rate, which is S70.

The court, in its opinion, says that the rate of 350
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cents per ton was applicable under the tariff in question

to carload lots of less than 40,000 lbs., that is to say,

was applicable to the actual weight of lime found in the

car at destination, provided that at least 40,000 lbs. was

loaded in the car at the point of origin and that the dif-

ference in weight was not occasioned by the fault of the

shipper. In other words, the court holds that, at least

under certain conditions, the rate of 350 cents per ton

was applicable to less than 40,000 lbs. notwithstanding

the fact that the tariff itself in the commencement there-

of [Tr. p. 310] states emphatically and without qualifica-

tion that the rates named therein (in this case the rate

350 cents per ton) applies only "on the commodities and

in the quantities indicated" (in this case a minimum of

40,000 lbs.). Indeed, under the reasoning of the court

there was neither a minimum weight nor a minimum

rate prescribed by the tariff. Because, if the court's con-

struction of the tariff is correct, then, in the event that

40,000 pounds were loaded in the car at point of origin

and only 1000 pounds or one-half ton was found in car

at destination, the carrier might, in fact it must, charge

and the shipper pay only $1.75 for the transportation,

and this would be a strict compliance with item 343 of

the tariff. Under this reasoning it will be seen that even

350 cents is not the minimum.

The only reasonable construction to be given to this

item of the tariff in connection with the instructions and

statements found at the beginning of the tariff and here-

inabove quoted, in the opinion of the government, is

this : The rate of 350 cents per ton as found in item

343 applies only to shipments in which the railroad
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company will be paid for the transportation of at least

40,000 pounds, or $70. In other words, said item of the

tariff is not applicable to any shipment in which the car-

rier could receive a less sum than $70.

In United States v. Chicago & Alton Railway Com-

pany, 148 Fed. 646, Judge Landis said:

"The word rate as used in the interstate commerce

law means the net cost to the shipper of the transpor-

tation of his property; that is to say, the net amount the

carrier receives from the shipper and retains."

Hence, the allegation in the indictment that "the low-

est total lawful rate and charge established in said tariff

* * * was * * * seventy ($70.00) dollars for

each carload lot of bulk lime" is true and is a proper con-

struction of said tariff.

This position of the government as to the proper

meaning and effect to be given to the tariff is fortified by

the testimony of each and all of the officials and em-

ployees of the plaintiff in error who testified as wit-

nesses on the trial. Thus, in the testimony of the wit-

ness Stuart, station agent of the plaintiff in error at

San Diego [Tr. pp. 323-4], taken in connection with

government's exhibits 1,2,3 ^^i^ 4 introduced in connec-

tion with said testimony [Tr. pp. 322-328 inclusive], it

is plainly apparent that the carrier's agents all recog-

nized that iterri 343 of the tariff had not been complied

with by Stuart when he accepted less than $70 for the

freight. Under the tariff he had no right or authority,

in fixing the freight charges to be paid by the consignee,

to take into consideration the weight of the lime in the

car as ascertained at San Diego because it was less than
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40,ooo pounds. Hence, when the information reached

the auditor, the correction sheet (government's exhibit

2, Tr. p. 325) was sent to Stuart and he was notified

that the minimum weight to which the rate of 350 cents

per ton applied was 40,000 pounds and that he had made

an undercharge of $1.57. On this same correction sheet

he is referred to item 343 of the tariff as the authority

for the suggested correction. Indeed, Stuart himself

states that the tariff did not authorize the collection of

less than $70 and that in collecting less than $70 he was

disregarding said tariff. This appears from his letter

of explanation to General Freight Agent Barnwell

(U. S. exhibit "i," Tr. p. 322), especially when taken

in connection with the testimony of the witness Larsen

[Tr, p. 330] explanatory of the meaning of the terms

used in said letter. (See infra, p. 17.) Stuart him-

self testified [Tr. pp. 323-4] :

"And the $1.57 referred to in the correction card is

the difference between the amount of freight due in ac-

cordance zvifh the terms of the tariif and the amount of

the freight charged and collected, being $3.50 per ton on

39,100 pounds, aggregating $68.43 * * * the freight

bill was then made and the freight collected on the latter

basis and at the end of the week the said bill was turned

in to the auditor's office at Los Angeles, which checks up

all stations. The latter office found the way bill to be

incorrect in that ive should have collected $/0 instead of

$68.43''

The witness Pate, freight agent of the plaintiff in er-

ror [Tr. p. 329], testified:

"The man who issued the way bill, billed the car
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40,ooo, rate $3.50, freight charges $70.00, in line with

the tariff, because the tariff specifies a minimum quantity

of 40,000, to ivhich the rate of $3.50 is applicable''

The witness Larsen, head freight clerk of the plaintifif

in error [Tr. p. 330], testified as follows:

''The correction card C-1855 was issued by one of the

clerks under me for the purpose of calling the San Diego

agent's attention to an apparent error in the charge and

collection of freight on the particular shipment therein

referred to, being a charge of $1-5'/ less than the amount

called for by item 343 of the tariff 5Q08-A."

And again referring to Stuart's letter of explanation

to General Freight Agent Barnwell (U. S. exhibit "i,"

Tr. p. 322), Larsen stated:

"The expression 'protecting actual weight,' used in

the letter ('exhibit i') of the San Diego agent to the

auditor's office, meant to disregard the minimum estab-

lished by the tariff and calculate the freight upon the

basis of the actual amount contained in the car."

And this is precisely what w^as done in each of the

sixty-six transactions covered by the indictment.

The witness Gregson, who was chief clerk of the

general freight agent in the freight traffic department

of the plaintiff in error at Los Angeles, referring to the

letter written by himself and directed to "Mr. W. G.

Taylor, auditor, building" (government's exhibit No.

16, Tr. p. 331), and in explanation of the same, testified

as follows [Tr. p. 332] :

"The expression used in the said letter, 'published min-

imum,' means the minimum as established or fixed by
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item 343 of tariff 5908-A (government's exhibit No. 5),

by which 40,000 pounds was fixed as the lowest quan-

tity of lime to which the rate of $3.30 per ton was ap-

plicable."

The letter (government's exhibit No. 20, Tr. p. 334)

of date Oct. 9, 1905, from the auditor to the general

freight agent of the plaintiff in error at Los Angeles, and

which letter contains the initials "O. K. W. G. B.," writ-

ten by the witness Gregson, shows that the auditor held

that the rate of 350 cents per ton could not be applied to

a car containing onlv 38,700 pounds, because the tariff

did not authorize such action, and that specific authority,

independent of said tariff, from the general freight agent

was necessary in order to apply said rate in the given

instance.

Again, the witness Gregson, while testifying with

reference to the shipment described in way bill. U. S.

exhibit No. 24 [Tr. p. 336], and freight bill, U. S. ex-

hibit No. 25 [Tr. p. 337], in which it appeared that the

said way bill originally stated the weight at 40,000

pounds and the rate at 350 cents per ton, and the freight

charges at $70, which was afterwards changed so as to

show the weight at 35,100 pounds and the freight

charges at $61.42, used the following language [Tr. p.

339]:

"And the person who collected the charge of $61.42

instead of $70 was called upon by the auditor's office for

the explanation by means of a supplementary correc-

tion; the auditor checked up the difference in the figures

and sent back the supplementary correction showing

that there had been an undercharge of $8.58; in reply to
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the auditor's request as to the authority for disregarding

the minimum tariff, I telephoned the freight office au-

thorizing- that correction."

The said witness Gregson further testified [Tr. p.

"The purpose of minimum in the estabHshed tariff is

to fix the lowest amount of weight which will be shipped

at the rate named "

T. W. Pate, testifying with reference to the transac-

tion covered by Avay bill 22, being the transaction men-

tioned in count 3 of the indictment, in which the con-

signee was charged only $63.18, being the amount of

freight for the transportation of 36,100 pounds of lime

at the rate of 350 cents per ton, stated [Tr. p. 350]

:

"* * * This way bill shows that in the latter office

the change of figures was noted and the legend 'U. C.

$6.82, C-1908,' was placed thereon, thereby indicating

that the auditor's office in its examination discovered

a charge of $6.82 less than the tariff rate."

The witness, Henry E. Cole, who was the chief claim

clerk in the auditing department of the plaintifi:' in er-

ror, on the trial testified as follows [Tr. pp. 392-393] :

"Taking government's exhibit No. 5, assuming the

case of a claim based upon the shipment of lime with

reference to item 343, and if the claim itself recited a

charge for 40,000 pounds, and that the actual weight was

30,000 pounds, I would not allow the claim without re-

ferring it to the traffic department, because the tariff

shows in item 5^5 that car loads of lime will be skipped

^ ^ ^ at the rate of $3.^0 per ton in minimum qitan-
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iteni 343 of tariff 5908-A (government's exhibit No. 5),

by which 40,000 pounds was fixed as the lowest quan-

tity of lime to which the rate of $3.30 per ton was ap-

plicable."

The letter (government's exhibit No. 20, Tr. p. 334)

of date Oct. 9, 1905, from the auditor to the general

freight agent of the plaintiff in error at Los Angeles, and

which letter contains the initials "O. K. W. G. B.," writ-

ten by the witness Gregson, shows that the auditor held

that the rate of 350 cents per ton could not be applied to

a car containing only 38,700 pounds, because the tariff

did not authorize such action, and that specific authority,

independent of said tariff, from the general freight agent

was necessar}^ in order to apply said rate in the given

instance.

Again, the witness Gregson, while testifying with

reference to the shipment described in way bill, U. S.

exhibit No. 24 [Tr. p. 336], and freight bill, U. S. ex-

hibit No. 25 [Tr. p. 337], in which it appeared that the

said way bill originally stated the weight at 40,000

pounds and the rate at 350 cents per ton, and the freight

charges at $70, which was afterwards changed so as to

show the weight at 35,100 pounds and the freight

charges at $61.42, used the following language [Tr. p.

339]-

"And the person who collected the charge of $61.42

instead of $70 was called upon by the auditor's office for

the explanation by means of a supplementary correc-

tion ; the auditor checked up the difference in the figures

and sent back the supplementary correction showing

that there had been an undercharge of $8.58; in reply to
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the auditor's request as to the authority for disregarding

the niinimum tariff, I telephoned the freight office au-

thorizing- that correction."

The said witness Gregson further testified [Tr. p.

387] :

"The purpose of minimum in the established tariff is

to fix the lowest amount of weight which will be shipped

at the rate named "

T. W. Pate, testifying with reference to the transac-

tion covered by way bill 22, being the transaction men-

tioned in count 3 of the indictment, in which the con-

signee was charged only $63.18, being the amount of

freight for the transportation of 36,100 pounds of lime

at the rate of 350 cents per ton, stated [Tr. p. 350] :

"* * * This way bill shows that in the latter office

the change of figures was noted and the legend 'U. C.

$6.82, C-1908,' was placed thereon, thereby indicating

that the auditor's office in its examination discovered

a charge of $6.82 less than the tariff rate."

The witness, Henry E. Cole, who was the chief claim

clerk in the auditing department of the plaintiff in er-

ror, on the trial testified as follows [Tr. pp. 392-393] :

"Taking government's exhibit No. 5, assuming the

case of a claim based upon the shipment of lime with

reference to item 343, and if the claim itself recited a

charge for 40,000 pounds, and that the actual weight was

30,000 pounds, I would not allow the claim without re-

ferring it to the traffic department, because the tariff

shows in item ?-/j that car loads of lime will he shipped

* * * at the rate of $3.30 per ton in minimum quan-
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titles of 40,000 pounds, and if a person made a claim re-

citing 40,000 pounds charged for, and 30,000 pounds

shipped, in order to allow that claim I would have to

refer it to the traffic department for an interpretation as

to whether or not t]iaf minimum could he deviated from;

we would have no authority to protect a weight less than

the minimum."

John S. Brown, agent for the plaintiff in error at

Lordsburg, California, during 1905-1906, testifying

with reference to the freight bill (government's exhibit

No. 150), involved in the shipment referred to in the

25th count of the indictment, stated [Tr. p. 411] :

"The figures contained in the freight bill and way bill

covering that shipment as corrected and charged, do not

conform to item j^/j of tariff ^go8-A , which tariff was in

my possession as such agent at the time the shipment in

question was made and the freight thereon paid. When-

ever I depart from the terms of tJie tariff, I indicate on

the face of the instrument passed through mv hands why

it is done."

The witness Carpenter, who was the agent of the

plaintiff in error at Escondido, California, during the

years 1905-1906, testified [Tr. p. 411] :

"By the terms 'minimum weight' is meant the least

load or quantity, that is, the smallest quantity of lime

that could be shipped at $3.50 per ton."

Again [Tr. p. 412], the same witness testified:

"If I had received no instructions from Mv. Barn-

well, and assuming that I had the tariff 5908-A * * -=

in my possession, I would have raised the figures on the



—21-

way bill, as the freight was originally billed 35,ooo#

to 40,ooo#, the minimum fixed by the tariff, and the

freight from $61.25 to $70, because those figures would

have conformed to the tariff."

The witness Mendelsohn, chief clerk in the freight

department in the local freight office of the plaintiff in

error in Los Angeles, testified on cross-examination

[Tr. p. 420] :

"If the minimum amount was 40,000 pounds to be

shipped at a given rate, and that fact appeared on the

tariff, I would not reduce it without getting authority

from some one, no matter how strong the proof was as

to weights or anything of that kind. In other words,

the tariff is supposed to govern."

It is plainly evident, indeed the conclusion is irresist-

ible from the portions of the testimony quoted above,

that in the opinion of each and all of the agents and em-

ployees of the plaintiff in error who testified at the trial,

it was impossible for the railroad company to comply

with item 343 of the tariff unless the company collected

at least $70 for each shipment. Each and all of them ad-

mitted that the tariff was disregarded and not complied

with in each of the transactions in question.

In United States v. Chicago & A. Ry. Co., 148 Fed.

646, at 648, Judge Landis said

:

"The requirement of publication is imposed in order

that the man having the freight to ship may ascertain by

an inspection of the schedules exactly what will be the

cost to him of the transportation of his property ; and not

only so, but the law gives him another and a very val-
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uable right, namely, the right to know by an inspection

of the same schedule exactly what will be the cost to his

competitor of the transportation of his competitor's prop-

erty."

(See also concurring opinion of Judge Grosscup, C.

& A. R. R. Co. V. U. S., 156 Fed. 558.)

Now if the opinion of this court, as to the proper con-

struction of item 343 of the tariff be correct, then the

rate was not fixed and certain. It was not possible for

either Schirm or an3^one else to ascertain from an in-

spection of the tariff at Nelson, Arizona, prior to any

shipment, what he would have to pay the carrier for the

transportation of a carload of lime to Southern Califor-

nia. The answer to that question depended upon future

continofencies which no one could foresee. It mav be

argued that the rate per ton was fixed and certain. But

the rate per carload lot was not fixed and certain, and

this item refers to carload lots and carload lots only. We
repeat again from the brief of defendant in error, at

page 77

:

"How could other dealers in lime at Los Angeles or

elsewhere in Southern California figure out with head

and pencil or otherwise in advance or afterwards the

favor shown Schirm in the matter of rates as here

shown ?"

II.

The Question of Intent.

In discussing this question of intent, we do so on the

assumption that this court is satisfied and holds that the

evidence showed the "act'' prohibited by the statute as
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distinguished from and considered independent of the

"intent" had been committed by the plaintiff in error,

and that after this showing it became material and rele-

vant to ascertain the intent of the plaintiff in error in

performing said act. It is only on this assumption that

a discussion of the question of intent is logically per-

missible. If the evidence did not prove that the bald,

naked act denounced by the statute had been done by the

plaintiff in error, then the first prime essential in the

government's case was lacking and this court would not

indulge in the idle task of discussing the question of in-

tent. The question of the intent of a party in perform-

ing a certain act can never arise when no such act has

been performed. Therefore, as above stated, we assume

(although as heretofore stated under the first point made

in this petition, the opinion is not clear on this point)

that this court holds that the facts proven sufficiently

established the offense of a concession under the act in

the absence of explanation as to the intent of the carrier,

and that the offered and excluded evidence was material

and relevant to explain the intent of the carrier in the

transaction in question. It, therefore, becomes impor-

tant to ascertain the meaning and extent of this word

"intent" as applicable to the present discussion.

We have been unable to ascertain from the opinion the

precise meaning which this court holds should be given

to this word "intent" as found in said opinion. In no

place in the opinion does the court describe the word or

indicate whether the "intent" in the mind of the court

is the general criminal intent or moral turpitude present

in crimes malum in se, "a mind conscious at the time of
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wrong doing," or a specific intent to violate the law, or

simply an intent to do the act prohibited by the statute

independent of any corrupt or evil mind or express pur-

pose to violate the law. The opinion states "It was not

* * * the purpose of congress to punish as a crime any

innocent act" ; and again states "clearly the intention

with which such departure was so made was of the es-

sence of the offense"; and again states "the same ob-

servations are, of course, applicable to such 'concession'

as to the departure from the tariff rate, that is to say,

it must have been 'willful' to constitute a crime under

the statute"; and again at the end of the opinion, "the

question of intent entered into the charge." Yet. it is

impossible to ascertain from this general language what

precise character of intent the court holds is an essential

element of the crime charged.

However, notwithstanding this uncertainty, we have

been forced to conclude from a thorough examination of

the opinion that this court holds that a criminal intent

other than and in addition to a mere intention to do the

act which the law prohibits, is of the essence of the

offense, and that the element of moral turpitude is in-

volved therein. And in this connection, with due re-

spect to the court and to the learned judge thereof who

wrote the opinion, we confidently assert that the court in

so holding has fallen into error.

The whole question is merely one of statutory con-

struction. In the leading case of Halstead v. State, 12

Vroom (Ni J.) 552, 32 Am. Rep. 247-253, the court,

referring to the numerous decisions on this question of

intent in statutory crimes, said

:
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"They all rest upon one common ground, and that

ground is the legal rules of statutory construction.

None of them can legitimately have any other basis.

They are not the products of any of the general maxims

of civil or natural law. On the contrary, each of this set

of cases is, or should have been, the result of the judicial

ascertainment of the mind of the legislature in the given

instance. In such investigations the dictates of natural

justice, such as that a guilty mind is an essential element

of crime, cannot be the ground of decision, but are merely

circumstances of weight, to have their effect in the ef-

fort to discover the legislative purpose. As there is an

undoubted competency in the lawmaker to declare an

act criminal, irrespective of the knowledge or motive of

the doer of such act, there can be, of necessity, no ju-

dicial authority having the power to require, in the en-

forcement of the law, such knowledge or motive to be

shown."

In the first place, we desire to call the court's atten-

tion to the particular phraseology of the statute involved.

It is evident from the opinion that the ruling of the court

on this question of intent is based largely upon the pres-

ence in the statute of the word "willful." This word

"willful" is found at only one place in the statute in-

volved in this discussion, viz. : in the sentence reading

:

"The willful failure upon the part of any carrier sub-

ject to said Acts to file and publish the tariffs or rates

and charges as required by said Acts, or strictlv to ob-

serve such tariffs until changed according to law, shall

be a misdemeanor, and upon conviction thereof, the cor-

poration offending shall be subject to a fine of not less
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than one thousand dollars nor more than twenty thou-

sand dollars for each offense."

This clause of the statute is followed by a semicolon,

is full and complete in and of itself without reference to

anything that follows, and can be given full scope and

effect independent of any of the clauses or sentences of

said Act following. It is followed by a clause providing

that

:

"It shall be unlawful * * * to offer, grant or give,

or to solicit, accept, or receive any rebate, concession or

discrimination * * * whereby any such property

shall by any device whatever be transported at a less rate

than that named in the tariffs * * * or whereby any

other advantage is given or discrimination is practiced."

This last quoted clause is likewise full and complete

in and of itself without any reference or relation to the

aforesaid clause containing the word "willful." This

last quoted clause does not contain the word "willful,"

but it specifies certain definite acts and specifically de-

clares them to be imlawful without mention or sugges-

tion in any way of the intent of the party in doing the

said prescribed acts. This last quoted clause (differing

in this respect from the first) does not prescribe any pen-

alty for the commission of the acts therein declared to be

unlawful. But the next sentence following said last

quoted clause supplies this omission and recites that every

person or corporation "who shall offer, grant or give, or

solicit, accept or receive any such rebates, concessions or

discriminations shall be deemed guilty of a misdemeanor,

and on conviction thereof, shall be punished by a fine

of not less than one thousand dollars nor more than
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twenty thousand dollars." This last sentence repeats

again the specific acts declared to be unlawful by the

next preceding clause and annexes to them a specific

penalty. It is manifest therefrom that said last quoted

sentence, in connection with the clause immediately pre-

ceding it, is full and complete in and of itself and may

and should be given eflfect independent of and without

any reference whatever to or relation with the said first

clause containing the word "willful."

The last quoted sentence does not contain the word

"willful" nor does it prescribe or make any mention

whatever of the intention of the person committing the

acts penalized thereby. This is the precise portion of the

Act upon which the indictment is founded. As held by

this court, the indictment charges a concession. This

last quoted sentence is the only sentence in the Act that

specifically penalizes the granting or giving of a conces-

sion in respect to the transportation of property in inter-

state commerce. As heretofore stated, this sentence does

not contain the word "willful" or any other word de-

scriptive of the intent of the carrier, and therefore the

only intent involved is an intent to do the act prohibited

by the statute. (See cases cited infra.)

The first quoted clause containing the word "willful"

is complete in itself; it fully defines an ofifense and pre-

scribes a punishment therefor. The last quoted clause

likewise fully and completely defines an ofifense and pre-

scribes a punishment therefor. These two clauses are

separate and independent of each other and have no re-

lation to each other. It can not be presumed that con-

gress merely intended to repeat the first clause in the
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last. The first clause contains the word "willful," the

last does not. This omission must have been intentional

and should be given effect.

The case of Spurr v. United States, 174 U. S. 728-

734, is instructive in this connection. The Supreme

Court had before it section 5208, Revised Statutes, which

declares it "to be unlawful for of^cers or agents of bank-

ing associations to certify any check unless the drawer

has funds on deposit to cover the same," but prescribes

no penalty for a commission of the act declared to be

unlawful, and also section 13 of the Act approved July

12, 1888 (22 Stat, at Large, 162), which provides in the

first clause thereof that any such olhcers or agents "who

shall willfuUv violate the provisions of" said section

5208, Revised Statutes, and in a subsequent clause, "or

who shall certify checks before the amount thereof shall

have been regularly entered to the credit of the dealer

upon the books of the banking association." shall be

deemed guilty of a misdemeanor. This latter quoted

clause does not contain the word "willful," although this

word is used in the former clause, from which the latter

is separated only by commas, and both clauses are in

one and the same sentence and have the same single

predicate. The Supreme Court said (174 U. S. 734)

"the word 'willful' is omitted from the description of

offenses in the latter part of this section. Its presence

in the first can not be regarded as mere surplusage; it

means something. It implies on the part of the officer

knowledge and a purpose to do wrong. Something more

is required than an act of certification made in excess of

the actual deposit, but in ignorance of that fact or with-
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out any purpose to evade or disobey the mandates of the

law."

If the presence of the word "willful" in the first clause

"can not be regarded as mere surplusage" ; if "it means

something," then manifestly the Supreme Court must

have been of the opinion that the omission of the said

word "willful" in the latter clause of the same act is

likewise intentional and "means something," viz. : that

the element of bad purpose or evil design was not in-

cluded in the offenses defined in those subsequent

clauses from which the word "willful" was omitted.

If congress in the Elkins Act intended in the sentence

prohibiting and penalizing a concession to make the in-

hibited act a crime only when done with evil design or

bad purpose, then, to use the language of the Supreme

Court in National Bank v. Matthews, 98 U. S. 62^, "If

congress so meant, it would have been so easy to say so,

and it is hardly to be believed that this would not have

been done," and especially is this true when we consider

that all this required was the addition of the single word

"willful" to said sentence, which word had already been

used in a preceding clause in the same Act.

In U. S. V. Otey, 31 Federal 68, in speaking of sec-

tion 5457, Revised Statutes, defining the crime of coun-

terfeiting, Deady, J., said (p. 71)

:

"And the very fact that the qualification of knowledge

and intent to defraud is expressly stated twice in the

section, in the same words, in the definition of the crimes

of passing and possessing counterfeit coins and not in

the definition of the crime of counterfeiting it, shows

plainly that it was not the intention of congress to make
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these circumstances an element of the latter crime. As

the statute is drawn, if it was intended to make an in-

tent to defraud an express ingredient of the crime of

counterfeiting, it would have so stated before proceeding

to the definition of the crimes of possessing and passing

spurious coin."

That there is nothing in the language of the Elkins

Act to indicate that congress ever intended that dishon-

esty, bad faith, evil design or moral turpitude should be

an essential element of the offense of granting a conces-

sion, is settled conclusively by the decision of the Su-

preme Court of the United States in the Armour case,

209 U. S. 56-71, wherein said court in discussing this

very same Act, said:

"* * * The Act seeks to reach all means and meth-

ods by which the unlawful preference of rebate, conces-

sion or discrimination is offered, granted, given, or re-

ceived. Had it been the intention of congress to limit

the obtaining of such preferences to fraudulent schemes

or devices, or to its operating only by dishonest, under-

handed methods, it would have been easy to have so pro-

vided in words that would be unmistakable in their mean-

ing."

It must be remembered that at the time this decision

was rendered by the Supreme Court it had in front of it

this self-same Elkins Act with this same word "willful"

therein contained, yet the Supreme Court did not con-

sider said word "willful" of sufficient importance to jus-

tify any comment whatever thereon. It contented itself

with mereh' citing the portion of the Act containing it.
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The Circuit Court of Appeals of the Eighth Circuit,

in Chicago etc. Ry. Co. v. United States, 162 Fed. 835,

refused to hold that the adjective "willful" found in the

clause qualifying the failure to file and publish the tariff

qualified or bore any relation to the subsequent clause

denouncing concessions.

Another late interesting and instructive decision on

this question of whether the adjective "willful" in the

Elkins Act has any bearing upon the subsequent clause

penalizing rebates and concessions is State v. Shevlin

Carpenter Co., 99 Minn. 158, 108 N. W. 935. That was

a criminal prosecution for the violation of a statute of

Minnesota providing that:

"If any person * * * without a * * * permit

therefor, cuts * * * ^j^y timber * * * qj^ state

lands, or removes * * * any such timber, he shall be

liable to the state in treble damages, // such trespass is

adjudged to have been zvillful; but double damages only

in case the trespass is adjudged to have been casual and

involuntary * * * Whoever cuts or removes * * *

any timber * * * from state lands, contrary to the

provisions of this act, or without conforming in each and

every respect thereto, shall be guilty of a felony."

The court said (108 N. W. 936) :

"The first subject for consideration is the construc-

tion of the statute. If susceptible of a construction to

the effect that there was no intention on the part of the

legislature to declare the casual or involuntary trespass

a crime, one feature of defendant's position would be

eliminated, and it is important to ascertain the intention

of the statute in this respect."
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The court then construes the statute; states that it

contains both remedial and penal features; states that

as to the former it should be liberally, and as to the latter

strictly, construed. The court then takes into consider-

ation the facts leading up to the adoption of the statute,

namely, that large quantities of state timber had been

cut and removed and difficulty had been experienced by

the authorities in successfully prosecuting the offenses,

and that, therefore, the enactment of a stringent law be-

came necessary. The court then continues:

"It finally was thought necessary to enact a very strin-

gent law * * * and the drastic statute under con-

sideration was the result. The statute exacts from the

casual or involuntary trespasser double damages, and

declares his act a felony. The language of paragraph 2

will admit of no other view. It provides that any person

who shall cut or remove timber from any lands of the

state, contrary to the provisions of the statute, shall be

guilty of a felony, and punished as there prescribed. No
exemption is found exempting the casual or involuntary

trespasser from the penalty. * * * We construe it,

in harmony with its plain, unambiguous language, to im-

pose upon the casual trespasser criminal punishment as

well as double damages. * * * An evil intent is or-

dinarily an essential element in all criminal prosecutions,

but it may be dispensed with in particular cases by the

legislature. The Act under consideration, in so far as it

imposes a criminal punishment or double damages for

the casual or involuntary trespass, dispenses with the

necessity of proving a malicious or other wrongful pur-

pose."
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If we eliminate the word "willful" from the discus-

sion, that portion of the Elkins Act denouncing and

penalizing a concession and upon which this indictment

is based, simply specifies certain acts, declares them to

be unlawful, and then states that any person or corpo-

ration who does any of those specified acts is guilty of a

misdemeanor. The indictment charges that plaintiff in

error did one of these prohibited acts. Notwithstand-

ing this state of facts, the opinion holds that some intent

of the carrier other than an intent to purposely do such

act is an essential element of the ofifense, and that the

offered and excluded evidence was admissible as tend-

ing to show the lack of such other and additional intent

on the part of the carrier in the transactions in question.

That there is nothing in the previous history of rail-

road rate legislation by congress nor in the purpose

which congress had in mind in passing the Elkins Act,

nor in the disastrous consequences which may result in

individual cases from the strict enforcement of the "all-

embracing prohibition against either directly or indi-

rectly charging less than the published rates" which

should cause the courts to hold bad faith, fraud or moral

turpitude to be of the essence of the offense, is squarely

lield by the Supreme Court in the Armour case (209

U. S. 56) and in the New Haven case (200 U. S. 361).

We are aware that this court has already had the Ar-

mour case before it on this writ of error. It was cited

and commented upon during the argument and a large

])ortion of the brief of defendant in error is occupied

by it. It is not cited nor is it in any manner whatever

alluded to in the opinion of this court. And for this rea-
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son we feel that the court has overlooke'd it, and, there-

fore, propose to refer to it again because it has always

been and still is the honest opinion of the government

that the decision of the Supreme Court in this case can

not be distinguished from the case at bar, and is decisive

thereof in accordance with the government's contentions.

In the Armour case the shipper was charged with

acceptii;ig and receiving a concession in respect to the

transportation of property in interstate and foreign com-

merce whereby said property was transported at a less

rate than that named in the tariff. In the present case

the carrier is charged with giving and granting a con-

cession in respect to the transportation of property in

interstate commerce whereby the property was trans-

ported at a less rate than that named in the tariiY. In

the y\rmour indictment it was charged that the published

tariff rate was thirty-five cents per hundred pounds ; in

the present case seventy dollars per carload lot. In the

Armour case the shipper paid and the carrier accepted

and received for the transportation twenty-three cents

per hundred pounds ; in the present case the shipper paid

and the carrier received $64.75 P^^ car. (Indictment,

first count.) In the Armour case the shipper knew the

tariff rate; in the present case the carrier knew the

tariff rate. In the Armour case the shipper denied any

violation or intended violation of the law and sought to

justify its actions by showing that prior to the shipments

complained of and prior to the establishment of the

rate of thirty-five cents per hundred pounds and while

the legally filed and established rate was twentv-three

cents per hundred pounds, it entered into a valid and
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binding, fair and legal contract with the carrier by which

the carrier agreed for the period of six months to carry

the property at the then legal rate of twenty-three cents

per hundred pounds, and that in reliance on said con-

tract and believing the same to be valid and legal and

that it had a right to have said property transported at

the rate of twenty-three cents, it made the shipments and

paid the freight at that rate, all the while acting in good

faith and believing that it was not violating the law.

In the case at bar the carrier is attempting to justify its

conduct by showing that upon the arrival of the car

mentioned in count one, at destination, it was discovered

that there were only 37,000 pounds of lime contained

in the car notwithstanding the fact that the way bill

recited that 40,000 pounds had been loaded therein at

the point of origin ; that the shipper claimed the carrier

was responsible for the loss and maintained that he

should not be required to suffer the loss and at the same

time pay for the transportation of the full 40,000 pounds

carload lot, that is to say, pay the full tariff rate per

car, or $70; that the railroad, having no reason to dis-

pute his word and no effective means to investigate the

truth of his claims, took them for granted and on this

basis the parties entered into a mutual "compromise"

by which the carrier waived the freight charges on the

^000 pounds of lime, alleged to have been lost in transit,

and the shipper waived his claims for damages by reason

of the loss of said 3000 pounds of lime, and to carry out

this agreed compromise the shipper paid and the car-

rier accepted and received less than $70, to wit, $64.75,

for the transportation of said carload of lime. Neither
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of the indictments (if we exclude the concluding para-

graph of the indictment in the case at bar) charged that

the act complained of was wilfully or knowingly done,

nor did either of them contain any words descriptive of

the intent of the parties charged with the commission of

the offense. It is thus seen that the cases are precisely

similar, both in facts and in principle. The defense of

good faith, lack of criminal intent, was pressed upon the

court in the Armour case with just as much vigor as in

the present case. This defense the Supreme Court held

unavailing.

It can not be doubted that

"While intent is in a certain sense essential to the

commission of a crime, and in some classes of cases it

is necessary to show moral turpitude in order to make

out a crime, there is a class of cases within which we

think the one under consideration falls, where purposely

doing a thing prohibited by statute may amount to an

offense although the act does not involve turpitude or

moral wrong."

Armour Packing Co. v. U. S., 209 U. S. 85.

The Supreme Court laid down and applied this rule

in the Armour case. It was also applied by the Circuit

Court of Appeals for the Eighth Circuit in the same case

while in that court (153 Federal i) and by the same

court in Chicago etc. Ry. Co. v. United States, 162 Fed

eral 835, a rebate case against a railroad company under

the same section of the Elkins Act, and in which the

Supreme Court's decision in the Armour case was fol-

lowed. Why should it not apply here?

It can not be contended that the plaintiff in error did
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not "purposely" do the acts which it did in fact do. The

testimony of Gregson, the exclusion of which the opin-

ion pronounces as error, did not tend to prove that the

plaintiff in error did not purposely do what it did in fact

do. Indeed, such testimony was not offered for that pur-

pose.

Every material fact connected with the transaction

was known to the agents and employees of the plaintiff

in error at the time it knowingly charged, accepted and

received less than the minimum total lawful charges for

the transportation. The original way bill reciting that

the minimum weight of forty thousand pounds had been

loaded into the car and was to be transported at the rate

prescribed by item 343 of the tariff, was seen and ex-

amined; the cars were weighed at destination and it

was ascertained that they then contained less than forty

thousand pounds, and this fact was by said agents and

employees noted on the face of the way bill; when pre-

sented by plaintiff in error with a bill for $70 transpor-

tation charges, the shipper refused to pay for the trans-

portation of forty thousand pounds or any amount in

excess of the actual weight found at destination, and

insisted that he should be charged for and pay only for

the said actual weight, which was less than forty thou-

sand pounds, at 350 cents per ton, the rate prescribed by

said item 343 of the tariff as being applicable to carload

lots of not less than forty thousand pounds. All these

facts were known to plaintiff in error before it acted, and

in the face of these known facts it voluntarily and delib-^

erately charged, accepted and received less than $70 in
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full payment for the transportation charges on each

shipment.

The plaintiff in error did intend to do the acts which

it did in fact do in the only sense in which the intent is

involved in the offense. No question of mistake of fact,

if that were material, arises in this case. The only

question that could possibly arise is whether the acts

which it did in fact do were acts prohibited by the stat-

ute, but this, as before stated, is entirely foreign to and

has no connection with the question of intent.

In United States v. Russell, 22 Fed. 390, which was a

prosecution on an indictment charging a violation of

section 5457, Revised Statutes, for falsely making, forg-

ing and counterfeiting coins, the court charged the jury

as follows:

"Under this statute the unauthorized making or forg-

ing or counterfeiting coins * * * }§ absolutelv pro-

hibited; and whosoever does the prohibited acts is sub-

ject to the penalties of the law. The only question is

whether the accused did, in fact, forge or counterfeit

such coins as charged against him in the indictment. If

he did he can not excuse himself by showing what was

his intention or that he did not intend himself to use the

coin he so made for fraudulent purposes or that they

should be so used by others. Nor can he be excused on

account of his ignorance of the law—that it did not

allow him to do what he did."

In this connection we desire to call the court's atten-

tion in particular to a late decision of the Supreme Court

of the United States which has not to our knowledge

been vet brought to the attention of this court. In Ellis
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V. United States (206 United States 246. 51 L. Ed.

1047), the Supreme Court had before it a criminal pros-

ecution under the Act of August i, 1892 {^J Statutes at

Large 340; U. S. Comp. Statutes, 1901, page 2521),

known as the eight hour law. This Act makes it unlaw-

ful to require or permit any laborer or mechanic to work

more than eight hours in any calendar day except in

case of extraordinary emergency. By section 2 of said

Act it is provided that:

''Any officer or agent of the government * * * or

any contractor or sub-contractor * * * ^vho shall

'intentionally violate any provision of this Act shall be

deemed guilty of a misdemeanor. And for each * * *

such offense shall upon conviction be punished," etc.

At page 257 the Supreme Court said:

"The jury were instructed, subject to exception, that,

if the defendant intended to permit the men to work over

eight hours on the calendar day named, he intended to

violate the statute. The argument against this instruction

is that the word 'intentionally' in the statute requires

knowledge of the law^; or at least that, to be convicted,

Ellis must not have supposed, even mistakenly, that it

w^as an emergency extraordinary enough to justify his

conduct. The latter proposition is only the former a little

disguised. Both are without foundation. // a man in-

fcnfionallv adopts certain conduct under certain circum-

stances knozun to him, and that conduct is forbidden by

the lazv under those circumstances, he intentionally

breaks the law in the only sense in which the law ever

considers intent."
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The word "intentionally," as used in the eight hour

law, in the words of the Supreme Court in the Spurr

case, supra, ''can not be regarded as mere surplusage.

It means something.'' Yet in the Ellis case the court

held that the party charged intentionally committed the

offense, notwithstanding the fact that he may have been

honestly mistaken as to a material fact. This is a

stronger case than the present case, because here as

hereinbefore stated no contention is made, nor can any

be made, that the plaintiff in error was honestly or at all

mistaken as to any fact. \Miat it did it did with its eyes

open.

"All acts upon which the conviction depends were the

acts of the defendant, and all omissions which made his

defense unavailing * * * were omissions of the de-

fendant. There was, therefore, nothing in the evidence

upon which a charge as to lack of knowledge bv the de-

fendant of the facts could apply. The absence of an

intent to violate the statute is no defense."

State V. Westmoreland, 76 S. C. 145 ; 56 S. E.

673-

The rule for which we have been contending, namelv,

that where an act forbidden by statute is intentionally

done the intent to do that act is the only intent necessary

and is the criminal intent which imparts to it the char-

acter of an offense, has been repeatedly announced and

applied in cases too numerous to cite or mention, but

among which are the following leading ones:

Jaycox V. United States (C. C. A., Second Cir-

cuit, 107 Federal 938)

;
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United States v. Leathers, 6 Sawyer 17, 26 Fed-

eral Cases 897, Case No. 15581;

Halstead v. State, 12 Vroom (N. J.) 552; 32 Am.

Rep. 247.

People V. Roby, 52 Mich. 577, 50 Amer. Rept.

270;

State V. Silva, 130 Missouri 463, 32 S. W. 1007:

State V. Kittelle, no N. C. 560, 28 Am. Rept.

698;

Carroll v. State, 63 Md. 551

;

Rex V. Woodrow, 15 Mees & Wels. 404.

It has been uniformly applied to prosecutions for sell-

ing- liquor to minors, in which cases ignorance on the

part of the accused that the party was a minor, coupled

even with an honest belief (in some cases after investi-

gation) that he was of full age, is no defense and is im-

material.

Redmond v. State, 36 Ark. 58; 38 Am. Rep. 24;

Commonwealth v. Emmons, 98 Mass. 6;

Commonwealth v. Finnegan, 124 Mass. 327;

McCutcheon v. People, 69 111. 601

;

Farmer v. People, yj 111. 322;

State V. Hartfield, 24 Wis. 60

;

Bain v. State, 61 Ala. 75

;

State V. Cain, 9 W. Va. 572

;

Ulrich V. Commonwealth, 6 Bush. (Ky.) 400;

State V. Kittelle, no N. C. 560;

State V. Heck, 23 Minn. 549;

State V. Sasse, 6 S. Dak. 212; 60 N. W. 853; 55

Am. St. Rep. 834.
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Under statutes making it an offense to solemnize a

marriage between minors without the consent of their

parents, it is held that the party solemnizing must as-

certain the facts at his peril, and the act is punished with-

out regard to any criminal intent. Smythe v. State, 13

Ark. 696; Sikes v. State, 30 Ark. 496; Beckham v.

Nocke, 56 Mo. 546.

In bigamy it is no defense that the woman defendant

honestly believed that her husband was dead (Common-

wealth V. Mash, 7 Metcalf (Mass.) 472) ; nor is it any

defense to an indictment for keeping or selling adul-

terated or intoxicating substances that the defendant did

not know or believe them to be intoxicating or adul-

terated or that he believed the contrary. (Rex v. Wood-

row, 1 5 Mees & Wels. 404 ; Commonwealth v. Farren, 9

Allen (Mass.) 489; State v. Smith, 10 R. I. 258; Barnes

v. State, 19 Conn. 398.)

"No intent other than to give away the whiskey was

necessary."

State V. Handler, 178 Mo. 38; 76 S. W. 984.

This same rule applies to prosecutions under statutes

making it indictable to seduce, or abduct, girls under a

specified age (Rex v. Booth, 12 Cox Crim. Cases 231;

State V. Ruhl, 8 Iowa 447; State v. Ntewton, 44 Iowa

45 ) ; also to prosecutions for betting at a gaming house

(Schuster v. State, 48 Ala. 199) ; also to prosecution for

selling a calf under the statutory age (Commonwealth

V. Raymond, 67 Mass. 567) ; also to a prosecution for

selling naphtha (Commonwealth v. Wentworth, 118

Mass. 441).

The same rule applies to the statutory offense of ex-
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tortion (State v. Dickens, 2 N. C. 468) ; to embezzle-

ment (State V. Lentz, 184 Mo. 223; 83 S. W. 974) I
to

the offense of unlawfully voting ( State v. Hart, 6 Jones

(N. C.) 389; U. S. V. Anthony, 17 Blatch. 200; 14 Fed.

Cases 829) ; to the offense of obstructing a ditch drain-

ing a highway (State v. Dehm, 126 Wise. 168; 105 N.

W. 795); to the offense of removing crops from land

(State V. Williams, 106 N. C. 646; 10 S. E. 901),

In a prosecution for cutting or removing timber on

public land, the only intent involved is the intent to cut

or remove. Good faith or the lack of intent to do wrong

is imm.aterial.

State v. Dorman, 9 S. Dak. 528; 70 N. W. 844;

People V. Christian, .... Mich ; 107 N. W.

919;

State V. Shevlin Carpenter Co., 99 Minn. 158;

108 N. W. 935.

The reason for this rule of law is aptly stated by the

eminent jurist, Judge Cooley, in People v. Roby (52

Mich. 577; 50 Am. Rep. 270) :

"Many statutes which are in the nature of police reg-

ulations * * * impose criminal penalties irrespective

of any intent to violate them, the purpose being to re-

quire a degree of diligence for the protection of the public

zvhich shall render violation impossible."

"The object of the law is not to punish men for these

acts as crimes, so much as to prevent trading and inter-

course with the Indians otherwise than as the law per-

mits. There is nothing infamous in the punishment pre-
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scribed. Under these circumstances, I think it is imma-

terial with what intent the acts were done."

United States v. Leathers, 6 Sawyer 17; 26 Fed.

Cases 897, Case No. 15 581.

In Scow No. 36 (144 Fed. 932), the Circuit Court of

Appeals for the First Circuit, in discussing this rule and

the reasons therefor, said:

"As to wrongs within this rule, the penalty is sup-

posed to attach to the offending act without regard to the

question of wilfulness or intent and without regard to

the question of mistake or innocence. The rule is, of

course, in derogation of the principles of common law,

and its drastic quality is justified upon grounds of ne-

cessity, and as in the interest of the public good. The

expressed object of resorting to the exercise of plenary

power through arbitrary and exceptional remedies in

such matters is to better safeguard the public good in

situations where the public good is easily subject to im-

position and injury through heedless, inadvertent or in-

dififerent violations of law enacted for the general wel-

fare."

See also

Dobbins Distillery v. United States, 96 United

States 395, 24 L. Ed. 637;

Jaycox V. United States, C. C. A., 7th Circuit,

107 Fed. 938.

That this was the precise purpose of congress in pass-

ing the Elkins Act is held in the New Haven case (200

U. S. 361-391), wherein the Supreme Court, referring

to the Elkins Act, said

:
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"The all-embracing prohibition against either directly

or indirectly charging less than the published rates shows

that the purpose of the statute was to make the prohibi-

tion applicable to every method of dealing by a carrier

by which the forbidden result could be brought about."

Only three decisions are cited in the opinion of this

court, viz.

:

Chicago & Alton Ry. Co. v. United States, 156

Fed. 558;

Camden Iron Works v. United States, 158 Fed.

561 ; and

New York Central H. R. Railroad Co. v. United

States, 212 U. S. 481.

With reference to the Alton case, this court contented

itself with a short citation therefrom, to-wit

:

"While courts rightly are keen to penetrate an in-

nocent appearing device to reach an illegal transaction,

they should also be alert to save a lawful act though it

be had under a false cover."

This but fortifies the contention of the government

heretofore announced, viz. : that all the statute is con-

cerned with is the result; that is to say, whether the

property is transported at a less rate than that published

and filed. The means by which that result is accom-

plished, whether by an innocent or a wrongful device, is

immaterial. The question of intent was not involved in

the Alton case. The fact of rebate was denied by the

carrier.

In the Camden case, which was on an indictment

against the shipper, the only question involved was
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whether the payment then in question constituted a re-

bate within the meaning of the Act. The court decided

it did not because the carrier to whom the payment was

made had never filed or pubHshed a tarifif nor partici-

pated in any tarifif rate filed by another. The case was

decided merely on the question of statutory construction

as to whether the term ''rebate" as used in the Elkins

Act was applicable to a repayment of part of the freight

charges by a carrier who had neither filed nor partici-

pated in a tarifif rate. No question of intent was in-

volved.

In the New York Central case cited in the opinion,

the question of intent is involved, but only incidentally.

The defendant, the common carrier, was convicted in the

lower court of the ofifense of giving a rebate under the

Elkins Act. It does not appear that any ofifered evidence

on the question of intent was excluded. It does appear

that certain evidence bearing on the intent of the parties

to the transaction had been received in evidence, but as

to whether ofifered on behalf of the government or on

behalf of the defendant is not shown.

However, this evidence having been admitted and be-

fore the jury, the court (apparently without any objec-

tion from any one) charged the jury that it would be

proper for them to take this evidence and the circum-

stances surrounding it, into consideration in determining

the question whether "the intention with which the act

was done was to perform an illegal or a criminal act."

It does not appear that the government made any ob-

jection to this charge. So far as this question of intent

is concerned, the defendant could make no objection to
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the charge because it was highly favorable to it in this,

that said charge at least permitted, although it did not

direct, the jury to consider the intent of the carrier in the

transaction. The only objection made by defendant to

the charge was that by it the court wrongfully cast upon

the defendant the damaging inference to be drawn from

the absence of a witness and the non-production of cer-

tain books for which acts the defendant claimed not to

be responsible. The Supreme Court did not hold the

evidence referred to necessary, nor did it hold any crim-

inal or wrongful intent an essential element of the crime.

It simply decided that no prejudicial error had been com-

mitted in the giving of the charge.

This is precisely the same situation present in the Ar-

mour case (209 U. S. 56), wherein the Supreme Court

said (page 85):

"It is again contended that the submission in the trial

court of the question of whether there was a device to

avoid the operation of the act and to obtain the trans-

portation at the less rate was prejudicial to the petition-

ers, as such issue was not within the agreed facts upon

which the case was tried. It is true, as we have held in

another part of this opinion, that no device or contriv-

ance, secret or fraudulent in its nature, is requisite to

the commission of the offense outlined in the statute, and

that any means by which transportation by a concession

from the established rate was had is sufficient to work a

conviction. Hence this charge was not prejudicial to the

petitioner."

In other words, the charge was, if anything, too fav-

orable to the defendant.
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Indeed, the language of the Supreme Court in this

very same New York Central case cited in the opinion

of this court, is in direct harmony with the government's

contention on this question of intent. That court, in an

earlier part of the same opinion, said (212 U. S., page

494):

"It is true that there are some crimes which, in their

nature, cannot be committed by corporations. But there

is a large class of offenses, of which rebating under the

federal statutes is one, zvherein the crime consists in pur-

posely doing the things prohibited by statute."

In the same volume of reports is reported another de-

cision by the Supreme Court (New York C. & H. R. R.

Co. V. U. S., 212 U. S. 500) in a case in which this same

defendant, the New York Central & H. R. R. Co., at

about the same time was tried and convicted in the same

court for the same offense as in the case cited in the opin-

ion of this court. In the case last mentioned, it appeared

that the lower court had instructed the jury, among other

things

:

"You may find the defendant guilty, providing in each

of these cases you find the criminal intent when the act

was done, bv ivliich is meant an intention to do an act

zvhich violates this lazv." (212 U. S. 507.)

To a charge of the lower court including as a part

thereof the instruction quoted above, the defendant ob-

jected. The Supreme Court in ])assing upon the objec-

tion, said (212 U. S. 509) :

"The charge, taken together, submitted the question

nf the intent of the defendant to do, through the acts of
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its agents authorized by it, the things denounced in the

statute. The charge was as favorable as the plaintiff in

error was entitled to, and we find no substantial error

in the proceedings."

Inconsistency of Opinion in Holding Indictment

Sufficient and Intent Essential.

The court, in its opinion, uses the following language

:

"Although the charging part of count i of the indict-

ment does not use the word 'concession,' it does allege

in effect that the rate established and published by the

defendant per car from Nelson to Los Angeles was $70

and that notwithstanding that same was the lawful rate

for the transportation between those points for such car-

loads of lime, the defendant did charge, demand and re-

ceive for the car referred to in count i the sum of $64.75

and no more. Since the defendant of course knew * * *

the tariff of rates established and published by itself, the

averment that notwithstanding the alleged rate of $70

for the car referred to, the defendant in fact charged and

accepted $64.75 o^ib^ would seem to be sufficient to con-

stitute the concession prohibited by the statute. * * *

therefore we conclude that the objections made by the

defendant to the sufficiency of the indictment are not well

taken."

In this holding the court evidently construed only the

"charging part of count i of the indictment" and did not

take into consideration the concluding paragraph of

count I, reading, "and so the grand jurors aforesaid, on

their oath aforesaid, do say," etc. [Tr. p. (S.] We sav

this because the opinion itself, near the commencement
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thereof, sets forth and alleges count i, omitting this con-

cluding paragraph, and then recites "the foregoing con-

stitutes the charging part of the first count of the indict-

ment."

It follows then that we are to assume that the court

ignored said concluding paragraph in holding that said

count sufficiently stated an offense. Neither the word

"willful" nor any other word descriptive of the intent or

knowledge of the plaintiff in error in the transaction in

question is alleged in the first count, or can be found any

place in said count except in said concluding paragraph.

The opinion, therefore, holds that count one of the indict-

ment sufficiently charges the offense of granting a con-

cession in violation of the Elkins Act, notwithstanding

the absence of the word "willful" or any other term de-

scriptive of the intent of such carrier in said count. If the

"intention" of the carrier in granting the concession is

"of the essence of the offense" whether by reason of the

presence of the word "willful" in the statute or for any

other reason, then it seems to us that the absence of such

word "willful" or of some allegation descriptive of said

essential intent would be the omission of an essential al-

legation and render the indictment insufficient.

In U. S. V. Otey, 31 Fed. 68-70, the court said:

"Now, if such intent is a part of the statutory defini-

tion of the offense, it must be expressly alleged in the

indictment ; and a verdict of guilty does not cure the

omission. It is the case of a failure to state one of the

'^tial ingredients of the crime."

In Armour Packing Co. v. U. S., 153 Fed. 1-16, the

Circuit Court of Appeals in the 8th Circuit, while dis-
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cussing this very question as to whether intent was of

the essence of this oflfense, said:

"It is conceded that where a crime is a statutory one

the indictment must set forth with clearness and cer-

tainty every essential element of which it is composed."

The indictment in that case did not chari^e anv intent

whatever. The court held it sufficient because intent was

not of the essence of the ofTense. This court in this case

holds that intent is of the essence of the offense and yet

that the indictment herein is sufficient although it omits

all reference to said intent.

From the opinion of this court as understood by coun-

sel for the defendant in error, the court holds that the

offense of granting or accepting a concession or rebate

under the Elkins Act is not one of that class of cases to

wdiich the rule of law, viz. : that where an act forbidden

by the statute is intentionally done the intent to do that

act is the only intent necessary and is the criminal in-

tent which imparts to it the character of an offense, is

applicable, but that another and additional wrongful and

criminal intent is essential to constitute the offense. The

important and far-reaching consequences of this ruling,

coming as it does from a court of such high standing, if

allowed to stand as a final decision, can not but be ap-

preciated by this court. Its effect will be to make it in-

cumbent on the government in each and every case in

which the carrier or shipper is charged with a departure

from the tariff or with giving or accepting a concession

or rebate, to prove not only that the defendant inten-

tionally did the act prohibited by the law, but that in ad-

dition thereto the defendant, at the time he performed
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the act, did so with the wilful and express intention of

violating- the law. We respectfully submit that such is

not the law.

For the reasons and upon the grounds herein set forth,

we respectfully petition this Honorable Court that a re-

hearing be granted in this cause and that the important

questions therein involved be reconsidered.

Geo. W. Wickersham,

Attorney General;

A. I. McCORMICK,

United States Attorney,

Of Counsel for Defendant in Error.

The undersigned, United States attorney for the

Southern District of California, and one of the counsel

for the defendant in error in this cause, hereby certifies

that the foregoing petition for rehearing is, in his judg-

ment, well founded in law and that it is not interposed

for delay.

A. I. McCoRMiCK,

United States Attorney and Counsel for Appellant.
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Names and Addresses of Attorneys of Record.

JESSE R. S. BUDGE, Poeatello, Idaho,

FRxiNK K. NEBEKER, Logan, Utah,

STEWART & STEWART, Salt Lake City, Utah,

Attorneys for Plaintiff in Error.

D. WORTH CLARK, Poeatello, Idaho,

JOHN W. PARISH, Poeatello, Idaho,

Attorneys for Defendant in Error.

Til the United States Circuit Court in and for the

District of Idaho, Southern Division.

ALONZO COOK,
Plaintiff,

vs.

FIDELITY & DEPOSIT COMPANY OF MARY-
LAND (a Corporation),

Defendant.

Bill of Complaint.

Comes now the plaintiff and by leave of Court

first had and obtained files this his amended eom-

])laint, and for eanse of aetion ag-ainst the defendant

alleges

:

I.

That at all times hereinafter mentioned the plain-

tift', Alonzo Cook, was, and now is, a resident and

f'itizen of the State of Idaho residing in the town of

Paris, Count,Y of Bear Lake, in said State.

II.

That at all times herednafter mentioned the de-
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fendant, Fidelity & Deposit Company of Maryland.

was?, and now is. a corporation ors^anized and exist-

insr nnder and bv virtne of the laws of tlie State of

Maryland, and a r-itizen of said State of Maiwlnnd.

and dnlv authorized to do, and doinfr bnsiness in the

State of Idaho.

ni.

That the matter herein in disr>ntp between the

plainti-PP and the defendant exf^peds tlu' sum or vnlne

of $^000.00, exelnsive of interest and eosts, to wit.

thp sum of ^.'^O.T^^I.^.'i. ^^^th interest thereon from

Sentember 1. 1905.

TV.

That on tho 28th dav of Ang:u^t. 1905. the TTintn

Hereford Cattle ComnanT, a eornoration oro'ani'^ed

nndpr the laws of the State of ISFebrnsVa. filed in this

eonrt an aetion in elaim and deliverv, a<rainst the

plaintiff herein, Alonzo Cook; said aetion wa*'

bronjyht to recover from the possession of the nlain-

tifp herein eis^hty-two hundred head of stock sheep,

also three sheep camp outfits and equipment then

bein^ used by the herders in carine: for and ransjiufr

said sheep, which said outfits included tAvo sheep

camps or wagons, five head of horses, three pack

outfits, and such cooking utensils and othei' articles

as are ordinarily used in sheep camp outfits, said

property was alleged in the com]3laint in said action

to be of the value of thirty thousand dollars.

V.

That on the 26th day of August, 1905, A. T. Mc-

Laughlin, for, and in behalf, and by authority of the

said Uinta Hereford Cattle Company, executed his
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affidavit ou claim and deliveiy in said action, upon

wliicli said affidavit on the 28th day of Aus^ust, 1905,

was endorsed in writing a requirement, addressed

to the United States Marshal for the District of

Idaho, requesting and directing him to take into his

possession, from the said Alonzo Cook, defendant in

said action and plaintiff herein, the personal prop-

erty hereinbefore described, which said notice and

direction to the said Marshal was signed by the at-

torneys for the said Uinta Hereford Cattle Company.

VI.

That on the 28th day of August, 1905, the defend-

ant herein executed an undertaking on claim and

delivery in said action, in favor of the defendant

therein (plaintiff herein), a copy of which said un-

dertaking is hereto attached, marked Exhibit '"A,"

and hereby referred to and made a part hereof.

vn.
That on the 31st day of August, 1905, and the 1st

and 2d days of September, 1905, the United States

^Marshal, pursuant to the notice of the attorneys of

the Uinta Hereford Cattle Company, endorsed as

aforesaid on said affidavit, seized and took into his

possession from the defendant, Alonzo Cook (plain-

tiff herein), all of the sheep in the possession of the

said defendant (plaintiff' herein) on the 31st day of

August, 1905, and September 1, 1905, to wit, seven

thousand nine hundred and seventy-one head; also

four head of horses, the same having been in use by

the sheep herders employed by the said Alonzo

Cook; that on September 2, 1905, pursuant to said

notice, said Marshal seized and took into his posses-
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sion two slieep camp wagons ; all of which said prop-

ert.y heretofore described the said United States

Marshal delivered into the possession of the Uinta

Hereford Cattle Company, plaintiff' in said action

heretofore referred to.

VIII.

That at the time of the seizure of said property as

heretofore set out, the plaintiff herein was the own-

er of, and lawfully in the possession of the same.

IX.

That on the 21st day of September, 1905, said no-

tice and affida\dt on claim and delivery, and also said

undertaking, w^ere duly filed in this court.

X.

That on the 18th day of December, 1905, said

Uinta Hereford Company filed in this court its prae-

cipe, requesting the dismissal of said action, in

wliich the Uinta Hereford Cattle Company, a cor-

poration, was plaintiff, and the plaintiff herein,

Alonzo Cook, was defendant, and that upon the said

18th day of December, 1905, the said action was by

the clerk of this court, pursuant to said praecipe,

dismissed at plaintiff's cost.

XI.

That by reason of the said dismissal and failure to

prosecute said action aforesaid, the condition of said

undertaking liy which the defendant herein bound

itself unto the said Alonzo Cook, defendant in said

action (plaintiff* herein) for the prosecution of said

action, in which the said Uinta Hereford Cattle

Company, a corporation, was plaintiff, and the plain-

tiff herein was defendant, was broken, disregarded,
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unobserved and not complied with, and that said

undertaking by reason of said breach of said condi-

tion has become forfeited to this plaintiff, and that

defendant herein has become and is liable to this

plaintiff in said undertaking for the amount here-

inafter set forth.

That at the tune of the seizure of the propert.y as

aforesaid, by the United States Marshal, the value

of the same was as follows, to wit: The value of said

sheep was $29,891.25; the value of said horses was

$400.00; the value of said camp outfits was $500.00.

XIII.

That the Uinta Hereford Cattle Company, plain-

tiff in said action, as aforesaid, has removed from the

State of Idaho all of the property hereinbefore de-

scribed, delivered to it as aforesaid by the United

States Marshal, and has converted the saane to its

own use ; that by reason of said taking, as aforesaid,

and the said breach of the undertaking, said prop-

ert}^ has become and is wholly lost to this plaintiff,

to his damage in the sum of $30,791.25.

Wherefore, plaintiff demands judgment against

the defendant for the smn of $30,791.25, together

with interest thereon from the 1st day of September,

1905; for the costs of this action, and for such other

and further relief as to the Court shall seem just and

equitable.

STEWART, STEWART & BUDGE,
Residence, Salt Lake City, Utah,

D. M. AUSTIN,
Residence, Paris, Bear Lake County, Idaho,

Attorneys for Plaintiff.
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State of Idaho,

County of Bear Lake,—^ss.

Alonzo Cook, being first dul_y sworn, deposes and

says: That he is the plaintiff in the above-entitled

action; that he has heard read the foregoing com-

plaint and knows the contents thereof; that the same

is true of his own knowledge, except as to those mat-

ters therein stated on information and belief, and as

to those matters he believes it to be true.

ALONZO COOK.

Subscribed and sworn to before me this 23d day

of April, 1906.

[Seal] De MEADE AUSTIN,

U. S. Commissioner for District of Idaho.

Exhibit "A" to Amended Complaint.

In the United States Circuit Court, District of Idaho,

Southern Division.

Prom Office Sherman G. King, General Agent Fi-

delity & Deposit Co. of Md. Boise, Idaho.

UINTA HEREFORD CATTLE COMPANY (a

Corporation),

Plaintiff,

vs.

ALONZO COOK,

Defendant.
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Undertaking.

Whereas it is alleged by the plaintiff in the above-

entitled action that the defendant in the said action

has in his possession and unjustly detains certain

personal property belonging to the said plaintilf, to

the said possession of which the said plaintiff is law-

fully entitled, of the value of thirty thousand dol-

lars ($30,000.00).

And whereas the said plaintiff, being desirous of

having the said personal property delivered to it, and

by indorsement in writing upon the affidavit has re-

quired the Marshal of the District of Idaho to take

the said property from the said defendant.

Now, therefore, the undersigned surety company

being duly qualified to execute this undertaking and

having complied with the constitution and the sta-

tutes of the State of Idaho, applicable to surety com-

panies and being authorized to do business in the

State of Idaho, in consideration of the premises and

of the deliver}^ of the said property to the said plain-

tiff, does hereby undertake and acknowledge to the

effect that it is bound in the siun of sixty thousand

dollars ($60,000.00) (being double the value of said

property as stated in the affidavit), unto the said de-

fendant, Alonzo Cook for the j)rosecution of the said

action, for the return of the said property to the said

defendant if return thereof be adjudged, and for the
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payment to the said defendant of such sum as may
from any cause be recovered against the said plain-

tiff, Uinta Hereford Cattle Company, a corporation.

Dated August 28, 1905.

FIDELITY AND DEPOSIT COMPANY OF
MARYLAND.

By A. EOFF,
Its Attorney in Fact and Member of Local Board.

Attested and sealed,

[Seal] SHERMAN G. KING,

General Agent.

[Endorsed] : No. 107. In the United States Cir-

cuit Court, District of Idaho, Southern Division.

Alonzo Cook, Plaintiff, vs. Fidelity & Deposit Com-

pany, of Maryland, a Corporation, Defendant.

Amended Complaint. Filed April 26, 1906. A. L.

Richardson, Clerk. Stewart, Stewart & Budge, and

D. M. Austin, Attorneys for Plaintiff.

In the United States Circuit Court for the District

of Idaho, Southern Division.

ALONZO COOK,

Plaintiff,

vs.

FIDELITY & DEPOSIT COMPANY OF MARY-
LAND (a Corporation),

Defendant.

Amended Answer.

Comes now the defendant, and without waiving its

motion and demurrer heretofore filed herein to the
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amended complaint, by leave of Court files and

serves tliis its amended answer to said amended com-

plaint, to wit:

1.

According to its information and belief the de-

fendant denies that on the 31st day of August, 1905,

and September 1st and 2d, 1905, or at any other time,

the United States Marshal, for the District of Idaho,

seized or took into his possession from the plaintiff,

Alonzo Cook, seven thousand nine hundred and sev-

enty-one (7971) head of sheep, or all of the sheep in

the possession of said Cook on August 31st and Sep-

tember 1st, 1905, or any other number of sheep in

excess of seven thousand eight hundred and fifty-

five (7855) head, by virtue of the process referred

to in the amended complaint, or pursuant to the no-

tice endorsed upon the affidavit in clahn and deliv-

ery, or upon any other account or at all. Defendant

admits that the United States Marshal delivered to

the Uinta Hereford Cattle Company all the property

which he seized, and in that regard it alleged that he

so delivered said propei-t}' in accordance and in com-

pliance with the instructions of Alonzo Cook, the

plaintiff herein.

2.

In accordance with its information and belief this

defendant denies that the X3laintiif, Alonzo Cook, was

at any time after August 25, 1905, the owner or or

lawfully in tlie possession of said sheep or any of

said sheep, or any of the property described in para-

graph seven of the amended complaint, and upon the

other hand it alleges that at all times after August
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25, 1905, said Uinta Hereford Cattle Company was
the owner and w^as entitled to the possession of all

of said sheep and other property.

3.

In accordance with its information and belief the

defendant admits that on the 18th day of December,

1905, the Uinta Hereford Cattle Company filed in

the above-entitled court its praecipe requesting the

dismissal of the action then pending in said court,

in which the said Uinta Hereford Cattle Company
was the plaintiff and Alonzo Cook was the defend-

ant, and in that regard it alleges that said praecipe

was (omitting title of court and cause) in the follow-

ing language

:

"To Hon. A. L. Richardson, Clerk of the above-en-

titled Court

:

Please dismiss of record the above-entitled action,

the controversy therein involved having been settled

between the parties.

The dismissal ma,y be at plaintiff's costs.

Dated this 17th day of December, 1905.

P. W. SPAULDING and

F. S. DIETRICH,
Attorneys for Plaintiff."

That said praecipe was filed and said cause was

dismissed in comijliance with the tenns of agree-

ments made, after said suit was commenced and said

slieep had been seized, hj said Alonzo Cook with

said Uinta Hereford Cattle Company, by the terms

of which said cattle company became bound to dis-

miss said suit, said parties having b}^ mutual agree-

ment settled the controversy involved in said suit,
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and said Cook having delivered said sheep and other

property to said Uinta Hereford Cattle Company.

4.

Defendant denies that by reason of said dismissal

and failure to prosecute said action, or for any rea-

son, or in any respect, or at all, the condition of the

undertaking, copy of which is attached to the

amended complaint, by which this defendant bound

itself unto said Alonzo Cook for the prosecution of

said action, was broken, disregarded, unobserved,

or not complied with, and denies that by reason of

said alleged breach of said condition, or for any

other reason or at all said undertaking has become

forfeited to the plaintiff, Alonzo Cook, or that this

defendant has become or is liable to the plaintiif

Alonzo Cook on said undertaking for the amount

stated in the amended complaint, or for any

amount or at all, and in this respect the defendant

refers to the allegations hereinbefore and herein-

after made as to the conditions surrounding and the

considerations for the dismissal of said action, and

the plainti:ff Alonzo Cook's assent thereto and ac-

quiescence therein.

5.

And according to its information and belief this

defendant denies that at the time of the seizure of

the property referred to in the amended complaint

the value of the sheep seized was $29,891.25, or any

other sirni or amount in excess of $19,637.50, or the

value of the horses seized was $400.00 or any other

amount in excess of $50.00, or the value of the camp
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outfits seized was $500.00 or auy other amount in ex-

cess of $50.00.

And further answering in that regard the defend-

ant alleges, according to its information and belief,

that the said Uinta Hereford Cattle Company, soon

after the delivery of said horses to it, turned over to

the yaid Cook, at his request, one of said horses, the

same being valuable as any other one of said horses,

and the said Cook still has possession of and claims

the right to the possession of said horse.

That as hereinafter more fully alleged the said

Alonzo Cook, a short time prior to the conunence-

ment of said action in claim and delivery, sold said

property to said Uinta Hereford Cattle Company,

and that at the tune of and in connection with said

transaction of sale the said Alonzo Cook represented

to said Uinta Hereford Cattle Company and war-

ranted that said sheej) were fit for market, and were

fit to be sold upon the market as what is commonly

known as ''feeders." That said Uinta Hereford

Cattle Company was not familiar with the said

sheep, and did not know how they had been handled,

and was compelled to rely u^^on, and did rely upon,

the representations of the said Cook, as the said Cook

well knew; that said representations and warranty

of the said Cook were false, as the said Cook well

knew, and said sheep were not fit for market or fit

to be sold in tJie market as what is connnonly known

as "feeders," because of the manner in which said

sheep had been handled and bred, all of which facts

were well known to said Alonzo Cook, but were not

known to said Uinta Hereford Cattle Company, and
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did not become kuowu to the Uinta Hereford Cattle

Company until some time after said sheep had been

delivered to it upon the order of said Cook, after

said suit in claim and delivery had been commenced.

That the said sheep were actually of the value of

$1.00 per head less than they would have been worth

had said sheep been fit for market as ''feeders," as

represented and warranted by the defendant. That

in alleajing the value of said sheep in its complaint

and in its affidavit for claim and delivery in said suit

of claim and delivery the said Uinta Hereford Cattle

Company and its officers relied upon said represen-

tations of said Cook as to the kind and condition of

said sheep, and his representations that they were

fit for the market as "feeders," said Uinta Hereford

Cattle Company and its offix-ers not knowing and

having no reason to suspect at said time that said

sheep were not as represented by said Cook.

And this defendant alleges further, in accordance

with its information and belief, that the market

value of sheep of the character of the sheep referred

to in the complaint declined rapidly from day to day

during the period from August 26, 1905, to Septem-

ber 10, 1905.

6.

As to the allegations of paragraph thirteen of the

amended complaint, this defendant has insufficient

information or belief to enable it to answer, and

placing its denials upon that ground, it denies that

the Uinta Hereford Cattle Compan.y has removed

from the State of Idaho all of the iDroperty described

in the amended complaint alleged to have been deliv-
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ered to it by the United States Marshal, or has con-

verted the same to its own use.

And in accordance with its information and belief

this defendant denies that by reason of said takinj:^

of said property as alleged in the amended com-

plaint, and the alleged breach of said undertaking,

or for any reason, or at all, said property or any

part thereof has becom.e or is wholly lost or lost at

all to the plaintiff, to his damage in the sum of

$30,791.25, or in any other sum, or at all, and denies

that any of said i)roperty has become or is lost to

the plaintiff, or that plaintiff has been damaged in

any amount, or at all.

And for further answer to the plaintiff's amended

complaint this defendant, according to its informa-

tion and belief, alleges as follows, to wit:

(a) That on the 15th day of August, 1905, at

Douglas County, in the State of Nebraska, the plain-

tiff, Alonzo Cook, sold and transferred to the said

Uinta Hereford Cattle Company all of the property

described in the plaintiff's amended complaint, to-

gether with other property, and executed a bill of

sale, copy of which is attached hereto, marked De-

fendant's Exliibit "A," and made a pai-t hereof.

That the sheep described in the amended complaint

are the same sheep referred to in said bill of sale.

That at the same time and place said Alonzo Cook

and said Uinta Hereford Cattle Company entered

into a written agreement in which is recited the fact

that said Cook had sold to said Uinta Hereford Cat-

tle Company said sheep referred to in said bill of

sale and said cattle referred to in said bill of sale,
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and in whifli it is agreed that in ease there was a

less number than eighty-two hnndred (8200) head

of sheep said Cook was to sjive said Cattle Company

eredit for such shorta.fije at the rate of $3.00 per head,

and in case there was a less number of cattle than

four hundred and fifty (450) head said Cook was to

srive said Cattle Company credit at the rate of $22.00

per head, said credits for shortage in both sheep and

cattle, if any, it was agreed therein should be en-

dorsed on the note of said Cattle Company given as a

]>art of the ]3urchase price of said sheep and cattle.

It was fui-ther agreed therein that said Cattle

Company was to pay said Cook $3,000.00 in cash,

and the balance of said purchase price was to be

paid bv the notes of said Cattle Company, secured

by a real estate mortgage on certain lands in said

agreement described; said notes and mortgage were

to be delivered by said Cattle Company to North &

Stone, Bankers, at Evanston, AVyoraing, who were

to deliver the same to said Cook upon the delivery

bv said Cook of said sheep and cattle to said Cattle

Companv, and when said Cattle Company should

give notice that said delivery had been made.

It was further agreed therein that said Cook

should deliver said sheep on the range, in Bear Lake

Countv, Idaho, on or before August 25, 1905, and to

deliver said cattle at Pegram, Idaho, on or before

the 1st day of December, 1905.

That the following is a copy of said agreement,

to wit:
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This agreement made and entered into l3etween

Alonzo Cook of 'the first i3art, and the Uinta Here-

ford Cattle Co. of the second part, witnesseth:

That, whereas, the party of the first part has sold

to the party of the second part Eighty-two Hundred

(8200) head of sheep, more or less, being all the

sheep owned by the party of the first part, situated

and being in Bear Lake County, Idaho. In case,

however, there is a less number than 8200 head,

party of the first part is to give party of the second

part credit for such shortage at the rate of Three

Dollars ($3) per head.

Party of the first part also having sold to i^arty

of the second part Four Hundred and Fifty (450)

head of cattle, more or less, branded A C, being all

the cattle owned by party of the first part in Boar

Lake County, Idaho. In case there are a less num-

ber of cattle than 450, party of the first ])art is to

give party of the second part credit at the rate of

Twenty-two Dollars ($22) ])er head. The credits

for shortage in sheep or cattle, if any, are to be en-

dorsed on the note of party of the second part given

as part of the purchase money of said stock and du<'

one year after date. The notes given in payment

of the said stock, as well as the real estate mortgage

on the following described real estate:

The So. Half of N. AV. Quarter and No. Half nf

S. W. Quarter of Section (4) Four;

The S. E. Quarter of Section (5) Five;

The E. Half of N. E. Quarter & E. Half of S. E.

Quarter of Section (8) Eight;
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The North Half, the S. W. Quarter, & W. Half

S. E. Quarter of Section (17) Seventeen;

The North Half of N. E. Quarter of Section (18)

Eighteen;

The East Half of S. E. Quarter of Section (19)

Nineteen

;

The N. W. Quarter & W. Half N. E. Quarter of

Section (20) Twenty;

The North Half of N. E. Quarter of Section (30)

Thirty,-

AW in Township 25 North, Range 118 West, 6th

P. M., Uinta County, Wyoming, given to secure the

same, are to he delivered by party of the second part

to North & Stone, Bankers, at Evanston, Wyoming,

to be delivered by them to party of the first part on

the delivery of said sheep and cattle by part.y of the

first part to party of the second part, and when

notified b}^ party of the second part tha/t such de-

Hvery has been made.

Party of the Second part is to pay part}^ of the

first part Three Thousand ($3,000) in cash.

Party of the first Part is to deliver 'to party of the

second part the said sheep on the range where they

now are, in Bear Lake County, Idaho, on or before

the 25th day of August, 1905.

Party of the first part is to deliver to party of the

second part said cattle at Pegram, Idaho, on or

before the first day of December, 1905.

Dated South Omaha, Nebraska, this 15th day of

August, 1905.

ALONZO COOK,
UINTA HEREFORD CATTLE CO.,

By A. T. McLaughlin, Pres..
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That on about the 15th day of August, 1905, and

at the time of the execution of said agreement the

said Uinta Hereford Cattle Company paid to the

said Alonzo Cook, and the said Alonzo Cook accepted

the $3,000.00 called for by said agreement as the

cash pa^Tiient upon said purchase price, and in due

time and manner said Uinta Hereford Cattle Com-

pany duly complied with and performed and ten-

dered full perfoiinance of and compliance with said

agreement, and was at all times able, willing and

ready duly to fulfill and perform all the obligations

of said agreement upon its part to be perfonned.

(b) That on the 28th day of August, 1905, the

Uinta Hereford Cattle Company, a corporation, was.

and for some tune prior thereto it had been, and at

all times subsequent thereto it continued to be, the

owner and entitled to the possession of all the prop-

erty described in the plaintiff's amended complaint,

and that ui:)on the said 28th day of August the plain-

tiff, Alonzo Cook, was wrongfully withholding pos-

session of said property and the whole thereof from

said Uinta Hereford Cattle Company.

(c) That the said Uinta Hereford Cattle Com-

pany, having demanded possession of said property

fix)m the plaintiff, Alonzo Cook, and he having re-

fused to ^'ield the possession thereof, said Uinta

Hereford Cattle Company commenced an action in

this court as alleged in the amended complaint, and

this defendant executed the said undertaking there-

in, and the United States Marshal, as alleged in the

amended complaint, seized seven thousand eight
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liimdred and fifty-five (7855) head of sheep and four

head of horses, and two sheep camp wagons.

(d) That while said action referred to in the

amended complaint, in which the Uinta Hereford

Cattle Company was the plaintiff, and Alonzo Cook

was the defendant, was pendin.:^, and immediately

after said property had been seized by the United

States Marshal, and while tlie same was in his pos-

session, said Uinta Hereford Cattle Company, and

the plaintiff, Alonzo Cook, for the purpose of set-

tling their pending disputes and difficulties involved

in said action, and terminating their controversy

as to the right of possession of said property, on the

2d day of September, 1905, without the knowledge,

acquiescence, or assent of this defendant, entered

into a written agreement, of which the following is

a cop3', to wit:

AGREEMENT.
This agreement made and entered into in tripli-

cate this second day of September, 1905, by and be-

tween the Uinta Hereford Cattle Company, of So.

Omaha, Nebr., and Alonzo Cook, of Paris, Idaho,

witnesseth

:

That whereas, on the 15th da,y of August, 1905, at

So. Omaha, Nebr., the said Alonzo Cook sold to the

said Uinta Hereford Cattle Company certain sheep

and cattle enumerated in an agreement for escrow

said agreement, together with one certain promis-

sory note for Two Thousand Dollars, and four cer-

tain promissory notes for Seven Thousand Eight

Hundred Dollars each made by the Uinta Hereford

Cattle Company, and payable to said Alonzo Cook,



20 Alonzo Cook vs.

now being in the bsmk of North & Stone, Bankers, at

Evanston, Wyo., in escrow, and deliverable io Alonzo

Cook upon certain conditions and instructions as are

specified in said agreement;

And whereas certain questions arising therefrom

have caused the said Cattle Co. to commence suit in

the United States Circuit Court for the District of

Idaho against the said Alonzo Cook in claim and de-

livery for certain sheep sold as aforesaid;

It is therefore agreed by and betw^een the parties

hereto that the said suit be dismissed at plaintiff's

costs upon the fulfilling of this agreement;

That the Uinta Hereford Cattle Company is forth-

with and within a reasonable time to conform with

the laws of the State of Wyoming for the doing of

business therein;

That the Uinta Hereford Cattle Company shall ex-

ecute a good and sufficient real estate mortgage,

using form #33169 as publislied by the Irwin Hod-

son Co., of Portland, Ore., without erasure or inter-

lineation; said real estate anortgage to be for the

same amount, securing the same notes and covering

the same property as mentioned, named and de-

scribed in a certain real estate mortgage now in the

hands of said North & Stone, Bankers, together with

the above mentioned agreement and notes, executed

by the Uinta Hereford Cattle Company on August

15th, 1905, and wherein said Alonzo Cook is named

as grantee; tliat said new mortgage, together with

this original agreement, is to be delivered to North

& Stone, and said North & Stone to deliver same to

Alonzo Cook under the same teims and conditions
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as those which cover the delivery of tlie mortgage

and notes now in the hands of North & Stone as

aforesaid, and together therewith;

That the three bands of sheep taken possession of

by the United States Marshal of Idaho in the action

above named and now in his custody are to be

counted by said Alonzo Cook and a representative

of said Uinta Hereford Cattle Co. forthwith, and are

to be trailed forthwith to the east side of Bear Lake

in Bear Lake County, Idalio, and towards the Idaho-

Wyoming state line and to be delivered to the Uinta

Hereford Company by said Marshal under the pro-

visions of the Idaho Statutes in claim and dehvery;

TJiat thereafter and as soon as the amount of ex-

penses and disbursements incurred by the Uinta

Hereford Cattle Company by reason of the failure

of said Alonzo Cook to deliver the sheep above men-

tioned to the said Uinta Hereford Cattle Company

under the terms of the agreement aforesaid and in

the hands of said North & Stone, Bankers, can be

ascertained, said amount is to be deducted from the

amount owing upon the said note for Two Thousand

Dollars above mentioned and described, and the bal-

ance owing upon said note to be paid by said Cattle

Company to said Alonzo Cook, and said Alonzo Cook

is to give a written order to said Cattle Company

upon said North & Stone, Bankers, that said Two

Thousand Dollar note to be delivered to said Cattle

Company or its attorney.

That the mortgage to be made and executed as

above set forth is to contain besides the description
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as above set forth a clause conveying the water

rigihts and ditches appurtenant thereto.

It is further understood that this agreement is

supplemental to and in addition to the agreement

above mentioned as being in the possession of said

North & Stone, and is no change of the terms there-

in, except as expressly expressed herein;

That each party to this agreement is to have a

written copy hereof marked duplicate and triplicate

respectively, and the original cop}' hereof to l)e de-

livered as above set forth;

In Witness Whereof the parties hereto have set

their hands and seals hereto.

UINTA HEREFORD CATTLE CO., [Heal]

By A. T. McLaughlin,
President and Manager.

ALONZO COOK. [Seal]

OPTION.

The said Alonzo Cook is to have the option that

ui3on giving notice in writing to said Uinta Hereford

Cattle Company that he desires to take stock in said

company instead of and in lieu of the moi'tgage above

mentioned and described and of the payment of the

said Two Thousand Dollar note as set forth in the

above agreement, then said compan}^ is to, within

twenty days after receiving said notice in writing,

deliver to said Alonzo Cook, as security for the pa}^-

ment of the notes mentioned in this agreement cer-

tificates of capital stock of said Uinta Hereford

Cattle Company of the par value of Thirty Thousand

Dollars, and at the same time to pay the said Alonzo
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Cook the sum of Six Thousand Dollars to be applied

upon the payment of the above mentioned notes and

to be indorsed thereon, and the notes as paid to be

delivered to said cattle company. Said capital stock

to be as securit}^ for the payment of the balance

owing ui3on the five notes above mentioned.

UINTA HEREFORD CATTLE CO.,

By A. T. McLaughlin.
ALONZO COOK.

That the sheep referred to in said agreement are

the same sheep referred to in the amended complaint

and in said bill of sale, marked Exhibit "A." That

in and by said agreement said Alonzo Cook acknowl-

edged and agreed that he had sold to said Cattle

Company said sheep on the 15th day of August,

1905, and it is tlierein further admitted and agreed

that said Cattle Company had delivered to North &
Stone, Bankers, at Evanston, Wyoming, its notes for

the balance of the purchase price of said property to

be delivered to said Alonzo Cook, all in accordance

with said agreement of August 15, 1905, hereinbefore

set out. And among other things it is therein agreed

that said suit in claim and delivery should uq dis-

missed at the plaintiff's costs, and that said sheep

which were then in the possession of the United

States Marshal w^ere to be forthwith delivered to said

Uinta Hereford Cattle Compan}^ and that the ex-

penses and disbursements incurred by the Uinta

Hereford Cattle Company by reason of the failure

of said Cook to deliver said sheep in accordance with

said agreement of August 15, 1905, should be applied

upon and deducted from the purchase price of said
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propert}^ That said Uinta Hereford Cattle Com-

pany was to execute and deliver a new mortgage

securing tlie notes evidencing a part of the purchase

price of said property, said mortgage to be sub-

stituted for the one theretofore executed, in accord-

ance with the said agreement of August 15th.

It was further agreed that said agreement of Sep-

tember 2d should be supplemental and in addition

to said agreement of August 15th. And in a sup-

plemental agreement attached to and executed at the

same time with said agreement of September 2d,

designated "Option,'' and signed by said Uinta Here-

ford Cattle Company and said Alonzo Cook, copy of

which is above set forth, said Cook was given the

option, upon giving notice of his desire so to do, to

take stock in said Uinta Hereford Cattle Company

in lieu of said mortgage and of the pa^^nent of the

$2,000.00 note referred to in said agreement of Sep-

tember 2d, and said Uinta Hereford Cattle Company

agreed by and in said option agreement that within

twenty days after receiving notice in writing from

said Cook of his election to take stock as therein

provided it would deliver to said Cook, as security

for the pajTnent of the notes mentioned in said agree-

ment, capital stock of the said Uinta Hereford Cattle

Company of the par value of $30,000.00, and at the

same time pay said Cook the sum of $6,000.00 to Ije

credited upon said notes, said stock to be security for

the payment of the balance, evidenced by said notes.

That the said Uinta Hereford Cattle Company, in

due time and manner, dul.y perfonned all the condi-

tions and obligations of said agreement of September
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2d, including said oi^tion agreement attached there-

to, on its part to be perfomied, except as the pro-

visions and conditions of said agreement and option

were by the subsequent express agreements made by

and between said Cattle Compan_y, and said Cook

modified or waived, as hereinafter alleged.

(e) That pursuant to said agreement the plain-

tiff, Alonzo Cook, directed the said Marshal to turn

over all of the propert}^ which he had seized, to the

said Uinta Hereford Cattle Company, and said Cook

did, on or about the 5th day of September, 1905, cause

all of the sheep and other property called for by said

agreement to be delivered to said Uinta Hereford

Cattle Company, and that all of said property seized

by the said Marshal was delivered to the Uinta Here-

ford Cattle Company, wdth the acquiescence, con-

sent, and under the express directions of said Alonzo

Cook, and without the knowledge, acquiescence or

consent of this defendant.

(f) That on or about September 5th, 1905, the

said Alonzo Cook exercised his right, under the op-

tion agreement attached to said agreement of Sep-

tember 2d, 1905, and gave to said Uinta Hereford

Cattle Company notice in writing, of which the fol-

lowing is a copy:

NOTICE.

To the Uwita Hereford Cattle Company, Cokeville,

Wj^oming.

Gentlemen: You are hereby notified that I desire

to take the payment of $6,000.00 and delivery of

$30,000.00 par value of the capital stock of your com-
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pany instead of and in lieu of the $2,000.00 pajTnent

and real estate mortgage named and specified in a

certain agreement made and entered into by and

between yourself and myself this 2d day of Septem-

ber, 1905.

(Signed) ALONZO COOK.
Witnesses

:

W. R. BRYAN,
Bug Creek Canyon, Bear Lake County,

Idaho.

Sept. 5, 1905.

(g) That thereafter, to wit, on or about the 19th

day of September, 1905, said Alonzo Cook and said

Uinta Hereford Cattle Companj^, without the knowl-

edge, acquiescence or assent of this defendant, en-

tered into an agreement in writing, in addition and

supplemental to said agreements of August 15th and

September 2d, 1905, in and b}^ which said agree-

ment, in consideration of the mutual covenants and

obligations of each party thereto, it was agreed

among other tilings as follows : Said Cook agreed to

deliver to said Cattle Company seven thousand nine

hundred and seventy-one (7,971) head of stock

sheep at $3.00 per head, and four hundred and fifty

(450) head of mixed cattle, more or less, at $22.00

per head, it being agreed therein that said sheep had

already been delivered at the time of the execution

of said contract, and this defendant alleges that said

sheep referred to in said contract are the same sheep

referred to in said contract and bill of sale of Au-

gust 15th, and said contract of September 2d, and

in the amended complaint, and it was therein fur-
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tlier agreed by said Cook that he would bear all the

expenses attending said suit in elaiin and delivery

up to the 9th day of September, 1905, except the costs

of court, not including the United States Marshal's

expenses and costs.

And said Cattle Company in and by said agree-

ment agreed to pay said Cook at the rate of $3.00

for each head of said sheep, and $22.00 for each head

of cattle in the ^Yay and in the manner, and at such

times as were stated in said agreement.

It was further therein agreed that said Cook liad

already been paid by said Cattle Company $3,000.00

on acoomit of said purchase price, and that $1,000.00

should be paid at the time of signing said agree-

ment, and that said Cattle Company should pay the

balance by its promissory note, dated September 19,

1905, due and payable on the 15th da.y of December,

1905, for the simi of $29,813.00 which note was to

be secured by delivering to said Cook $30,000.00 in

the capital stock of said Cattle Compan}^, shares at

par value, said certificates of stock to be delivered

on or before the 25th day of September, 1905.

The following is a copy of said agreement

:

AGREEMENT.
This agreement, made the nineteenth day of Sep-

tember, in the year of our Lord one thousand nine

hundred and five, between Alonzo Cook of Bear

Lake County, Idaho, the party of the first part, and

the Uinta Hereford Cattle Company, a corporation,

organized under the laws of the State of Nebraska,

and doing business at Cokeville, County of Uinta,
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State of Wyoming, party of the second part, wit-

nesseth

:

That the said party of the first part, in considera-

tion of the covenants, on the part of the said party

of the second part hereinafter contained, hereby cove-

nants, with the said party of the second part, that

the said party of the first part will deliver to the

said party of the second part, at a place to be agreed

upon by the said parties hereafter, Seven Thousand

Nine Hundred and Seventy-one head of stock sheep

at three dollars per head, and four hundred and fifty

head of mixed cattle, (more or less), at twenty-two

dollars per head. The said sheep have already been

delivered, and the said delivery is by these presents

acknowledged.

It is further agreed by the party of the first part

that all the exj^enses attending a certain replevin suit

instituted for the recovery of the said sheep, up to

the ninth day of September, A. D. 1905, except the

costs of court, not including the U. S. Marshal's ex-

penses and costs, shall be borne and paid by the said

part>^ of the first part.

And the said party of the second part, in considera-

tion of the said covenants, on the part of the said

party of the first part, hereinbefore contained, agrees

to and with the said party of the first part that the

said party of the second part mil pay to the said

party of the first part, or his order, three dollars

for each and every head of sheep already delivered

and twenty-two dollars for each and every head of

cattle so delivered, in the way and manner and at

such times as hereinafter stated.
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Three Thousand Dollars already paid, the receipt

whereof is hereby acknowledged, by the said pai«ty

of the first j)art, one thousand dollars to be paid at

the time of the signing and sealing of these presents,

and a certain promissory note, of even date herewith,

due and payable on the fifteenth day of December,

A. D. 1905, for the sum of Twenty-nine Thousand

Eight Hundred and Thirteen Dollars, lawful money

of the United States. The said note to be secured

by delivering to the party of the first part, thirty

thousand dollars, in the stock of the said Uinta Here-

ford Cattle Co. shares at par value. Said stock to be

delivered by certificates of stock, on or before the

25th day of September, 1905.

This contract to be in addition to and supplemental

of two certain agreements executed and delivered on

August 15th, and September 2d, 1905, respectively,

and not to take the place thereof.

In witness whereof, the parties hereto have here-

unto set their hands and seals, this 19th day of Sep-

tember, A. D. 1905.

ALONZO COOK, [Seal]

First Part.

THE UIXTA HEREFORD CATTLE COM-
PANY, [Seal]

Second Part.

By A. T. McLaughlin,
President.

JOHN CARTER,
Secretary.

R. S. SPENCE,
Witness to Alonzo Cook and John Carter.
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(h) That in accordance with the terms of said

contract of September 19th, 1905, and immediately

thereafter, the Uinta Hereford Cattle Company paid

to said Alonzo Cook $1,000.00, and prior to Septem-

ber 25, 1905, executed and delivered to said Alonzo

Cook its promissory note for the sum of $29,813.00,

and also three hundred (300) shares of its capital

stock, of the par value of $100.00 per share, making

a total of $30,000.00 worth of stock, which said note

and stock said Alonzo Cook received as a full comi:>li-

ance with and satisfaction of the obligations of said

Uinta Hereford Cattle Company under said agree-

ments and contracts, and in full of the balance due

from said Uinta Hereford Cattle Company on the

purchase price of all of said property referred to in

said contracts, including all the property referred to

in the amended complaint.

That said Uinta Hereford Cattle Company, in due

time and manner, duly performed all the conditions

and obligations of said agreements of September 19.

1905, on its part to be done or performed.

That each and all of said agreements hereinbefore

referred to were made for a valuable consideration,

and by them the parties thereto were obligated and

bound to perform the conditions thereof upon their

part to be done and performed.

(i) That in said case in which the Uinta Here-

ford Cattle Com]3any, a corporation, was plaintiff,

and Alonzo Cook was defendant, in the Circuit Court

of the United States for the District of Idaho, said

Alonzo Cook was, on September 2d, 1905, in Bear
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Lake County, Idaho, Southern Division, duly served

with process, the United States Marshal having upon

said day at said place personally sei^red said Alonzo

Cook by handing to him a duplicate copy of the orig-

inal summons issued in said case on the 28th day of

August, together with a certified copy of complaint

in said case, and that thereafter said original smn-

mons was duly returned and filed in said court on

September 21, 1905, the United States Marshal hav-

ing duly endorsed thereon a return of said service.

That by said summons the defendant therein named,

Alonzo Cook, was required to appear and answer the

plaintiff's complaint in said action within forty days

from the date of such service, to wit, on or before

the 12th day of October, 1905, and said summons

further provided that if said defendant failed to ap-

pear and answer within said time the plaintilf there-

in named would take judgment against the defendant

for the recovery of the sheep referred to in said com-

plaint and siumnons, and other property hereinbe-

fore referred to, or for the value thereof and dam-

ages, said value and the amount of damages being

named in said summons, and said summons in all

other res]3ects being in due form. That said Alonzo

Cook never did appear in said action or answer or

demur to said complaint as required by said sum-

mons, or in any other manner or time or at all, and

said Alonzo Cook was, after the 12th day of Octo-

ber, 1905, in default in said action.

That after said agreements hereinbefore referred

to had been made and delivered, and the provisions

thereof complied with by the respective parties there-
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to, and said sheep and other property had been turned

over to the Said Uinta Hereford Cattle Company, as

hereinbefore alleged, and that defendant had been

served with process, as above stated, and had failed to

appear or answer or demur to the plaintilf's com-

plaint, and being in default, the said Uinta Hereford

Cattle Company, in accordance with its said agree-

ments with, said Alonzo Cook, and as it was by said

agreements bound to do, caused said action to be dis-

missed in accordance with its praecix^e hereinbefore

referred to, the controvei'S.y in^'olved in said action

having been settled by the mutual agreements of the

parties thereto.

(j) That at the time this defendant agreed to

furnish the undei'taking, a copy of which is attached

to the amended complaint, namely, on or about Au-

gust 28, 1905, it was understood and agreed by and

between this defendant and said Uinta Hereford Cat-

tle Company, that the compensation or premiiun to

be paid by said Uinta Hereford Cattle Company to

this defendant for said undertaking was to be and was

$250.00, and it was in consideration of the promise

of said Uinta Hereford Cattle Company to pay said

premium and for no other consideration, that this

defendant furnished said undertaking.

That after said agreements had been entered into

between said Uinta Hereford Cattle Company and

Alonzo Cook, the plaintiff herein, dated September 2,

1905, and dated September 19, 1905, copies of which

are hereinbefore set out, to wit, on or about Septem-

ber 26th, 1905, the said Uinta Hereford Cattle Com-
pany informed this defendant that said case of the
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Uinta Hereford Cattle Company against Alonzo

Cook and the controvers}' therein involved, had been

settled by mutual agreement, and exhibited to this

defendant a copy of said agreement of September 19,

1905, and requested this defendant to remit a portion

of the premium or compensation, which it was agreed

as aforesaid should be paid to it for said undertaking,

on account of the settlement and termination of said

suit. That this defendant, in consideration of said

agreements betAveen said Alonzo Cook and said Uinta

Hereford Cattle Company, and in consideration of

the termination of said suit and the settlement of

said controversy as disclosed by said agreements and

the delivery by said Alonzo Cook of said ]3roperty

to the said Uinta Hereford Cattle Company, did con-

sent to abate and did abate a portion of said charge

or premium, and instead of receiving $250.00, charged

and received $175.00 in full pa3anent of compensa-

tion and premium for furnishing said undertaking.

That as above alleged this defendant would have

charged and received $250.00 as such premium had

the plaintitf not entered into said agreements and de-

livered said sheep as aforesaid.

(k) That at all times subsequent to the making

of said agreements of September 2, 1905, and Sep-

tember 19, 1905, both said Alonzo Cook and said

Uinta Hereford Cattle Company have acted under

and recognized the existence, validity and obliga-

tions of said agreements, and prior to the commence-

ment of this action said agreements were fully ex-

ecuted by both of said parties. That said Alonzo

Cook, as hereinbefore stated, received and retains
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the $1,000.00 in said agreement of September 19th

provided to be paid by said Cattle Company to said

Cook, in addition to which said Cook had theretofore

received and still retains the $3,000.00 paid to him

by said Cattle Company on August 15, 1905, as a

part of the purchase price of the said sheep. That

under said contract of September 19th, said Cook

received from said Uinta Hereford Cattle Company
the note of said Company for $29,813.00, negotiable

in form, together with $30,000.00 worth of its capi-

tal stock to secure said note, and neither said note

nor any part of said stock has ever been returned

by said Cook, and he either retains the same and

the whole thereof or has otherwise disposed of the

same.

That on or about the 18th daj^ of December, 1905.

the said Uinta Hereford Cattle Company commenced

an action in the District Court of Buffalo County,

State of Nebraska, against Alonzo Cook, to recover

$20,302.00 alleged to be damages sustained by said

Uinta Hereford Cattle Company on account of the

false warranty of said Cook in and in relation to

the sale of said sheep and cattle and other property

mentioned in said agreements and bill of sale here-

inbefore referred to and set out. That on or about

January 13, 1906, said Cook appeared in said action

and filed his answer and cross-petition to the plain-

tiff's complaint or petition. That in said answer and

cross-petition of the said Cook the said Cook refers

to said action in claim, and delivery in which the

bond upon which this action is brought was given,

and alleges that while said action in claim and de-
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livery was pending, and for the purpose of settling

their pending disputes and difficulties the plaintiff,

that is, the Uinta Hereford Cattle Company, and the

defendant, this is, Alonzo Cook, entered into the

agreement on September 2 1905, hereinbefore set

out, and also the option thereto attached hereinbefore

set out. And said Alonzo Cook further alleges in his

said answer and cross-petition that after the de-

livery and acceptance of the sheej) as provided for

in said agreement of September 2d the said Uinta

Hereford Cattle Company and said Cook entered into

still another agreement concerning the subject mat-

ter of said agreement of September 2d, and also the

agreement of August 15th, to wit, the agreement of

September 19, which is hereinbefore set out, which

last-mentioned agreement said Cook in his answer

and cross-j^etition alleged was the final agreement

made between him and the said Uinta Hereford Cat-

tle Company.

And in said answer and cross-petition the said

Alonzo Cook alleges that in accordance with said

last-mentioned contract, that is, the contract of Sep-

tember 19, 1905, the said Uinta Hereford Cattle

Comj)any executed and delivered to said Cook its

promissory note for the sum of $29,813.00, due and

payable on December 15, 1905, and also the shares

of stock mentioned in said agreement, that is, three

hundred shares of the par value of $100.00 each, and

that said Cook delivered the cattle refeiTed to in said

agreement, and that the same were received and ac-

cepted by the said Cattle Company without objec-

tion or complaint. And in his said cross-petition
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said Cook set foi*tli a copy of said note for $29,813.00,

and alleged that the same was executed by the said

Uinta Hereford Cattle Company in his favor, as ap-

pears upon the face thereof, and further alleged that

the said promissory note was executed by said Cattle

Company to said Cook for the balance of the purchase

price of the sheep and cattle referred to in said

agreements and bill of sale, and in said answer and

cross-petition the said Alonzo Cook prayed for judg-

ment against said Uinta Hereford Cattle Company

for the full amount of said note, with interest thereon

at the rate of eight per cent from September 19, 1905,

the date of said note, which said answer and cross-

petition was verified, and, as above stated, filed with

the clerk of said court on or about January 13, 1906,

all of w^hich more fully appears in said answer and

cross-petition, a cop}^ of which is hereto attached, and

made a part hereof, marked Exhibit "B."

(1) That the sheep and horses and sheep camjD

outfits referred to in said agreements and bill of sale

are the identical property referred to and described

in the plaintiff's amended complaint, and that the

said Uinta Hereford Cattle Company in due time and

manner duly performed all the conditions and obli-

gations of said several contracts upon its part to be

perfonned, and paid the money and executed and

delivered to said Alonzo Cook papers, which, b.y and

under the tenns of said agreements, it was required

to execute and deliver.

(m) That by said agreements between said Alonzo

Cook and said Uinta Hereford Cattle Company, and

by said conduct and acts of said Alonzo Cook this
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defendant became and was and is discharged from

any liability or responsibility on account of said bond,

and said Alonzo Cook waived and forfeited all rights

thereunder and thereupon, and he, the said Cook, is

esftopped from asserting or claiming any liability

upon the pai-t of this defendant upon said bond.

That by said agreements the plaintiff in said action

in claim and delivery was bound to suspend the pros-

ecution of said suit and to dismiss the same, and the

same was dismissed at the request of and for the

benefit of said Alonzo Cook. That he was in default

in said action at the time the same was dismissed.

That he ratified the seizure and consented to and

directed the deliver}^ of said sheep and other prop-

ei^y to said Uinta Hereford Cattle Company. That

he received the whole and never returned any part of

the purchase price of said sheep and other property,

said purchase price having been paid in cash and in

secured negotiable notes, as hereinbefore alleged, all

in accordance with the express agreement of said

Alonzo Cook voluntarily entered into by him, and he

was in no wise damaged by said seizure of said sheep

and other property or the delivery thereof to said

Uinta Hereford Cattle Company, or by the dismissal

of said action.

Wherefore, the defendant, having fully answered,

prays to be hence dismissed with its costs, and for all

proper relief.

DIETRICH & CLARK,

Attorneys for Defendant, Residence, Pocatello,

Idaho.
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State of Idaho,

County of Ada,—ss.

Sheiinan G. King, being first duly sworn, deposes

and says, that he is the general agent for Idaho, of

the defendant company, and has charge of its busi-

ness within said State, and makes this affidavit upon

its behalf for the reason that he executed upon behalf

of said comijan}^ the undertaking sued upon in this

action and is more familiar with the facts involved

in this action than any other officer or agent of the

defendant company.

That he has read the foregoing answer and knows

the contents thereof, and the same is true of his own

knowledge, except as to matters therein stated to be

upon information or belief, and as to those matters

he believes it to be true.

SHERMAN G. KING.

Subscribed and sworn to before me this 8th day of

September, 1906.

[Seal] WALTER S. WALKER,
Notary Public, Ada Co., Idaho. ;

I, F. S. Dietrich, one of the attorne.ys for the de-

fendant in the above-entitled action, hereby certify

that in my opinion the foregoing answer is well

founded in point of law.

Dated at Pocatello, Idaho, this 6th day of Septem-

ber, 1906.

F. S. DIETRICH. '•

... X- - f
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Exhibit "A" to Amended Answer.

Know all men by these presents: Thait Alonzo

Cook, of the County of Bear Lake, State of Idaho,

part}" of the first pai-t, for and in consideration of the

sum of Thirty-five Thousand Dollars, lawful money

of the United States to me in hand paid, ait or before

the delivery of these presents by Uinta Hereford

Cattle Co., Incorporated, party of the second part,

the receipt whereof is hereby acknowledged, have

bargained and sold, and b_y these presents do grant

and convey unto the said party of the second part,

its executors, administrators, and assigns; About

Eighty-two Hundred (8200) head of stock sheep, be-

ing aU my stock Sheep in Bear Lake County; About

Four Hundred Fifty (450) head of Stock Cattle each

branded A C, except some of the calves. The con-

sideration for said sheep being Three Dollars ($3)

per head; the consideration for said cattle Twenty-

two Dollars ($22) per head; free from all liens and

incumbrances; belonging to me, and now in my pos-

session, at the place last aforesaid.

To have and to hold the same unto the said party

of the second part, its executors, administrators, and

assigns, forever; And I do, for its heirs, executors,

and administrators, covenant and agree to and with

the said party of the second part, its executors, ad-

ministrators and assigns, to warrant and defend the

sale of said property, goods and chattels hereby

made, unto the said party of the second part, its ex-
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ecutors, administrators and assigns, against all and

every person and persons whomsoever.

ALONZO COOK.

In witness whereof, we have hereunto set our

hands this 15th day of August, 1905.

ALONZO COOK.

Signed and Delivered in Presence of

E. M. REYNOLDS,
BENJ. S. BAKER.

State of Nebraska,

County of Douglas,—ss.

Be is remembered, that on the 15th day of August,

A. D. 1905, before the undersigned, a notary ]3ublic,

personalh^ appeared Alonzo Cook, to me personally

known to be the identical person whose name is

affixed to the foregoing instrument as grantor, and

acknowledged the same to be his voluntary act and

deed.

Witness my hand and official seal the day and year

above written.

[Seal] F. R. GOSNEY,
Notary Public.

Exhibit "B" to Amended Answer.

In the District Court of Buffalo County^ Nebraska.

UINTA HEREFORD CATTLE COMPANY (a

Corporation),

Plamtift",

vs.

ALONZO COOK,
Defendant.



The Fidelity dc Deposit Company of Maryland. 41

Answer and Cross-Petition of Defendant.

I.

The defendant for answer to the petition of the

plaintiff filed herein admits that the plaintiff is a

corporation as alleged in the petition, but alleges

that the plaintiff was operating and conducting its

business in the County of Uinta, in the State of Wyo.

n.

Th defendant furtlier answering said petition al-

leges that on the 15th day of Aug. 1905, he did enter

into the following contract to wdt:

"This agreement made and entered into between

Alonzo Cook of the first part, and the Uinta Hereford

Cattle Co. of the second part witnesseth:

That whereas. The party of the first part has sold

to the party of the second part, eighty-two hundred

(8200) head of sheep, more or less, being all the sheep

owned by the party of the first part, situated and be-

ing in Bear Lake County, Idaho. In case, how-

ever, there is a less number than 8200 head, party

of the first part is to give party of the second part

credit for such shortage at the rate of Three Dollars

($3.00) per head.

Party of the first part also having sold to party of

the second part four hundred and fifty (450) head of

cattle, more or less, branded A C, being all the cattle

owned by party of the first part in Bear Lake Coun-

ty, Idaho. In case there are a less number of cattle

than 450, party of the first part is to give party of the

second part credit at the rate of Twenty-tw^o Dol-

lars ($22) per head. The credits for shortage in
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sheep or cattle, if any, are to be endorsed on the note

of party of the second part given as part of the pur-

chase money of said stock and due one year after

date. The notes given in pajanent of the said stock,

as well as the real estate mortgage on the following

described real estate:

The So. half of N. W. Quarter and No. half S. W.

Quarter of Section (4) four.

The SE. 1/4 of Section (5) five.

The E. half of N. E. Quarter & E. half of S. E.

Quarter of Section (8) Eight.

The North Half, the SW Quarter and W. half S. E.

Quarter of Section (17) Seventeen.

The North half of N. E. Quarter of Section (18)

Eighteen.

The East half of S. E. Quarter of Section (19)

Nineteen.

The N. W. Quarter and W. Half N. E. Quarter of

Section (20) Twenty.

The North half of N. E. Quarter of Section (30)

Thirty.

All in Township 25 North Range 118 West 6th P.

M. Uinta County, Wj^oming; given to secure the

same, are to be delivered by part}^ of the second part

to North & Stone, Bankers, at Evanston, Wyo. to

be delivered by them to party of the first part on the

delivery of said sheep and cattle by party of the

first part to the party of the second part, and when

notified by party of the second part that such de-

livery has been made.

Party of the second ]3art is to pay party of the first

pai-t Three Thousand Dollars ($3000.00) in cash.
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Party of the first part is to deliver to party of the

second part the said sheep on the range where they

now are in Bear Lake County, Idaho, on or about the

25th day of August, 1905.

Party of the first part is to deUver to party of the

second part said cattle at Pegram, Idaho, on or about

the first day of Dec. 1905.

Dated South Omaha, Nebr., this 15th day of Aug.

1905.

ALONZO COOK.

UINTA HEREFORD CATTLE CO.

By A. T. McLaughlin, Pres."

That at the tinie of entering into said contract this

defendant was not informed and did not know that

the said plaintiff was a Nebraska coi-poration. That

on his return home he learned of this fact, and also

that said corporation had not complied with the laws

of Wyoming which permitted it to transact business

and acquire and hold propeii:y in said State.

The constitution of the State of Wyoming, Article

X, Section 5, provides that "No corporation organ-

ized under the laws of Wyoming territory or any

other jurisdiction than this State shall be peraiitted

;
::

;
: to transact business in this State until it shaU have

"i, accepted the Constitution of this State, and filed

"
-

''

such acceptance in accordance with the laws there-

;••,.:.. of."

;
^''^'- Section 3058 of the Revised Statutes of Wyo. of

1899 provides "No Corporation organized under the

't^0^^: laws of Wyoming Territory or any jurisdiction than

" "'•'.'
the State of Wyoming, shall be permitted to transact

^^i^ business in this State until it shall have accepted the
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Constitution of this State. Siieli acceptance shall be

executed and acknowledged in all respects in the

manner provided by the laws of Wyoming and the

by-laws of the Corporation accepting the Constitu-

tion, for the execution of deeds, and when duly exe-

cuted shall be filed and recorded in the office of the

Secretary of State, and it shall be the duty of the

Secretary of State, upon the filing of any acceptance

of the Constitution duly executed, to note the margin

of the record of the Certificate of incorporation of

the coiporation filing the same, the fact that such ac-

ceptance is filed, which notation shall also refer to

the book and page whereiu appears the record of

such acceptance."

The laws of said State further provides, Section

3265 of the Statute aforesaid, that "Every incorpor-

ated company, incorporated under the laws of any

foreign state or kingdom, or of any state of territory

in the United States, beyond the limits of this State

(except Insurance ComiDanies) and now or hereafter

doing busiuess within this state, shall within thirty

days after commencing so to do business file in the

office of the Secretary of State, and also file in the

office of the Register of deeds of the countj^ within

which its business is conducted, a copy of its charter

of incorporation.
'

'

That the plaintiff is not an insurance company and

that it had not complied in any particular with any

of the foregoing provisions of law.

That the security provided in the contract as

aforesaid was property which said corporation had

acquired in the State of Wyo. in %'iolatiou of the
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aforesaid provisions of law, and for this reason the

defendant was unwilling to accept the said security,

and on Aug. 21st. 1905, so notified the plaintiff.

That thereupon the plaintiff' instituted an action of

replevin in the Federal Court of Idaho and took the

sheep mentioned in the contract under a writ of re-

plevin. That while said action was pending and for

the purpose of settling their pending disputes and

difficulties, the plaintiff and defendant entered into

a new agreement, to wit

:

"This agreement, made and entered into in tri])li-

cate this 2nd day of Sept. 1905, by and between the

Uinta Hereford Cattle Co. of SO. Omaha, Xebr. and

Alonzo Cook, of Paris, Idaho, Witnesseth:

That, whereas, on the 15th day of August, 1905, at

South Omaha, Xebr. the said Alonzo Cook sold to the

said Uinta Hereford Cattle Co. certain sheep and

cattle enumerated in the agreement for es<^-row, said

agreement together with one cei'tain promissory note

for Two Thousand Dollars ($2000.00) and four cer-

tain promissory notes for seven thousand five hun-

dred dollars each made by the Uinta Hereford Cattle

Company, payable to said Alonzo Cook, now being

in the bank of Xoi-th & Stone, Bankers at Evanston,

Wyo. in escrow, and deliverable to Alonzo Cook upon

certain conditions and instructions as are specified

in said agreement:

And whereas certain questions arising therefrom

have caused the said Cattle Co. to commence suit in

the United States Circuit Court for the District of

Idaho against the said Alonzo Cook in claim and de-

livery for cei'tain sheep sold as aforesaid:
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It is therefore agreed by and between the parties

hereto that the said suit be dismissed at the plain-

tiff's costs upon the fulfilling of this agreement:

That the Uinta Hereford Cattle Company is foi-th-

with and within a reasonable time to conform with

the laws of the State of Wyo. for the doing of busi-

ness therein;

That the Uinta Hereford Cattle Co. shall execute a

good and sufficient real estate mortgage using fomi

#33169 as published by the Irwin-Hodson Co. of

Portland, Ore. Avithout erasure, or interlineation;

said real estate mortgage to be for the same amount,

securing the same notes and covering the same prop-

erty as mentioned, named and described in a certain

real estate mortgage now in the hands of said North

& Stone Bankers, together with the above mentioned

agreement and notes, executed by the Uinta Here-

ford Cattle Co. on Aug. 15, 1905, and wherein said

Alonzo Cook is named as grantee; that said ne^v

mortgage together with this original agreement is

to be delivered to North & Stone, and said North &
Stone to deliver same to Alonzo Cook under the same

terms and conditions as those which cover the de-

livery of the mortgage and notes now in the hands of

North & Stone as aforesaid and together wherewith;

That the three bands of sheep taken possession of

by the United States Marshal of Idaho in the action

above named and now in his custody, are to be

covmted by said Alonzo Cook and a representative of

said Uinta Hereford Cattle Co. forthwith and are to

be trailed forthwith to the east side of Bear Lake in

Bear Lake County, Idaho, and towards the Idaho-
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Wyoming state line, and to be delivered to the Uinta

Hereford Cattle Co. by said Marshal under the pro-

visions of the Idaho Statutes in claim and delivery;

That thereafter and as soon as the amount of ex-

penses and disbursements incurred by the Uinta

Hereford Cattle Co. by reason of the failure of said

Alonzo Cook to deliver the sheep above mentioned

to the said Uinta Hereford Cattle Co. under the

terms of the agreement aforesaid and in the hands

of the said North & Stone, Bankers, can be ascer-

tained, said amount is to be deducted from

the amount owing upon the said note for

Two Thousand Dollars above mentioned and de-

scribed, and the balance owing upon said note to

be paid by said Cattle Co. to said Alonzo Cook and

said Alonzo Cook is to give a written order to said

Cattle Company upon said Xoith & Stone, Bankers,

that said Two Thousand Dollar note be delivered to

said Cattle Company or its attorney.

That the mortgage to be made and executed as

above set forth is to contain besides the description

as above set forth a clause conveying the water rights

and ditches appurtenant thereto:

It is further understood that this agreement is

supplemental to, and in addition to the agreement

above mentioned as being in the possession of said

Xorth & Stone, and is no change of the temis therein

except as expressly expressed herein;

That each party to this agreeanent is to have a

written copy thereof marked duplicate and triplicate

respectively^ and the original copy thereof to be de-

livered as above set fortJi;
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In witness whereof the parties hereto have set

their hands and seals hereto.

UINTA HEREFORD CATTLE CO., [Seal]

By A. T. McLaughlin,
President and Manager.

ALONZO COOK. [Seal]

OPTION.

The said Alonzo Cook is to have the oi)tion that

upon giving notice in writing to said Uinta Hereford

Cattle Company that he desires to take stock in said

company instead of and in lieu of the mortgage above

ewmtioned and described and of the payment of the

said Two Thousand Dollar note as set forth in the

above agreement, th^m said Company is to within

twenty days after receiving said notice in writing

deliver to said Alonzo Cook as security for the pay-

ment of the notes mentioned in this agreement, certi-

ficates of capital stock of said Uinta Hereford Cattle

Co. of the par value of Thirty Thousand Dollars, and

at the same time to pay the said Alonzo Cook the sum

of Six Thousand Dollars to be applied upon the pay-

ment of the above mentioned notes and to be en-

dorsed thereon and the notes as paid to be delivered

to said Cattle Company. Said cai^ital stock to be as

security for the payment of the balance owing upon

the five notes above mentioned.

UINTA HEREFORD CATTLE COMPANY,
By A. T. McLaughlin,

ALONZO COOK."
That after the delivery and acceptance of the

sheep by the plaintiff the said plaintiff and defend-
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and entered into still another agreement concerning

the subject matter of the previous contracts, which

is the final agreement made bet\\^een them. Said

agreement is as follows:

"This agreement made the nineteenth day of Sep-

tember, in the year of our Lord one thousand nine

hundred and five, between xilonzo Cook of Bear Lake

County, Idaho, the party of the first part, and the

Uinta Hereford Cattle Company, a eoiporation, or-

ganized under the laws of the State of Nebraska and

doing business at Cokeville, County of Uinta, State

of Wyo. party of the second part, witnesseth

:

That the said pai-ty of the first part, in considera-

tion of the covenants on the part of the said party of

the second part, hereafter contained, hereby cove-

nants with the said party of the second part that the

said party of the first part will deliver to the said

party of the second jiart, at a place to be agreed upon

by the said parties hereafter, Seven Thousand Nine

Hundred and Seventy-one head of stock sheep, at

Three Dollars per head, and four hundred and fifty

head of mixed cattle (more or less) at Twenty-two

Dollars per head. The said sheep have already been

delivered and the said delivery is by these presents

acknowledged.

It is further agreed by the party of the first part

that all tlie expenses attending a certain replevin

suit instituted for the recovery of the said sheep, u])

to the ninth day of Sep. A. D. 1905, except the costs

of Court, not including the U. S. Marshal's expenses

and costs, shall be borne and paid by the said party

of the first part.
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And the said party of the second part, in consid-

eration of the said covenants on the part of the said

party of the first part hereinbefore contained, agrees

to and with the said party of the first part that the

said party of the second part will pay to the said

party of the first part, or his order, three dollars for

each and every head of sheep already delivered and

twenty-two dollars for each and every head of cattle

so delivered, in the way and manner and at such

times as hereinafter stated.

Three thousand dollars already paid, the receipt

w^hereof is hereby acknowledged by the said party of

the first part One Thousand Dollars to be paid at

the time of the sigiiing and sealing of these presents,

and a certain promissory note of even date herewith,

due and payable on the fifteenth day of December A.

D. 1905, for the sum of Twenty-nine Thousand Eight

Hundred and Thirteen Dollars, lawful money of the

United States. The said note to be secured by deliv-

ery to the party of the first part, thirty thousand dol-

lars in the stock of the said Uinta Hereford Cattle

Company shares at par value, said stock to be de-

livered by certificates of stock on or before the 25th

day of Sept. 1905.

This contract to be in addition to and supple-

mental of two certain agreements executed and de-

livered on August 15th, 1905, and September 2nd,

1905, respectively.
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In witness whereof, the parties hereto have here-

unto set their hands and seals this 19th day of Sep-

tember, A. D. 1905.

ALONZO COOK, [Seal]

First Part.

UINTA HEREFORD CATTLE COMPANY. [Seal]

Second Part.

By A. T. McLaughlin, President.

JOHN CARTER, Secretary.

R. S. SPENCE,
Witness: ALONZO COOK and JOHN CARTER.

That after this last contract was drawn and

signed up by the defendant and John Cai*ter, Secre-

tar3% some one without the knowledge of consent of

the defendant, interlined with pen and ink in the

place of the interlineation of the copy set out in this

answer, the words, "'not including the U. S. Mar-

shal's expenses and costs," and also wrote in with

pen and ink at the end of the last provision in the

contract the words, "and not to take the place there-

of."

That in accordance with the tenns of this contract,

the plaintiif executed and delivered to the defendant

its promissory not for the sum of $29,813.00 due and

payable on December 15th, 1905, and the shares of

stock therein mentioned, and the defendant duly de-

livered the cattle to the plaintiff as therein agreed,

which said cattle were received and accepted by the

l^laintiff without objection or complaint.

That the plaintiff sold and disposed of said sheep

and cattle and received and retains the proceeds

thereof, and. not until after the said note had become
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due and the defendant was demanding the pajnnent

thereof, was there any objection, complaint or claim

made for damages or otherwise.

That on December 18th, 1905, the defendant came

to Kearney, Nebr. for the purpose of receiving his

money on the said note, but instead thereof received

a smmnons issued on the petition in this case.

That said claim for damage is without imerit, and

is made with the fraudulent purpose of hindering

and delating the defendant in the collection of his

said note.

The defendant further answering said petition,

denies each and every allegation therein containd,

save and excej>t the express admissions as above

made in this answer.

in.

This defendant as and for his cross-petition

against the plaintiff herein, alleges as his first cause

of action that on the 19th day of Sept. 1905, the

plaintiff made and delivered to the defendant in pur-

suance to its agreement hereinbefore set out in this

answer of defendant, its promissory note, of which

the following is a copy

:

"29813.00 Evanston, Wyoming, Sept. 19, 1905.

On or before December 15th, 1905, after date, for

value received, we jointly and severally i^romise to

pay to the order of Alonzo Cook Twenty-nine thou-

sand Eight Hundred and Thirteen Dollars, with in-

terest at 8 per cent per month from date until paid,

and twenty per cent attorney's fees, in addition to
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the other costs, in case the holder is obliged to en-

force payment at law.

UINTA HEREFORD CATTLE COMPANY,
By A. T. McLaughlin,"

Negotiable and payable at Beckwith & Co., Bank-

ers, Evanston, Wyo.,

No. Due 190 .

That the said note was made out on a printed form

and the word "month" which is a part of the printed

matter therein was overlooked in the drawing of said

note. That it should read "year" instead of

"month" to confonn to the intent of the parties

thereto.

That the above note is the "promissory note in

writing" alleged in the petition to have been exe-

cuted to the defendant for the balance of the pur-

chase price of said sheep and cattle. No part thereof

has been paid, and there is now due thereon from the

plaintiff to the defendant herein, the sum of $29,-

813.00 with interest at 8% per annum from the date

thereof.

The defendant for his second cause of action

against the plaintiff herein, alleges that on Sept.

19th, 1905, the plaintiif made and delivered to the de-

fendant its promissary note, of which the following

is a cop3^:

"$226.00 Evanston, Wyo., Sept. 19, 1905.

December 15th, 1905, after date we promise to the

order of Alonzo Cook Two Hundred and twenty-six
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Dollars, at 8% per annum interest from date to ma-
turity. Value received.

UINTA HEREFORD CATTLE COMPANY
A. T. McLaughlin, Pres."

No. — Due Dec. 15-05.

No part thereof has been paid and there is now

due thereon from the plaintiff to the defendant, the

sum of $226.00 with interest from the date thereof,

at the rate of 8 per cent per annum.

Wherefore the defendant praj^s judgment against

the plaintiff for the smn of $30,039.00 and interest

thereon from September 19tli, 1905, at 8 per cent per

annum w^ith costs of suit.

(Signed) H. M. SINCLAIR,

Attorney for Defendant.

The State of Nebraska,

Buffalo County,—ss.

I, H. M. Sinclair, do solemnly swear that I am the

attorney of the defendant in the above-entitled ac-

tion; that the defendant is absent from Buffalo

County, and that the facts set forth in the foregoing

answer and cross-petition are true as I verily be-

lieve.

H. M. SINCLAIR.

Subscribed in my presence and sworn to before me
this 12th day of January, 1906.

[Seal] FRED A. NYE,
Notary Public.

Filed Jan. 13th, 1906. George A. Nixon, Clerk

Dist. Court.

[Endorsed] : No. 107. In the U. S. Circuit Court,

for the District of Idaho, Southern Division. Al-
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onzo Cook, vs. Fidelity & Deposit Company of Mary-

land, a coi^Doration. Amended Answer. Filed

Sept. 8tli, 1906. A. L. Ricliardson, Clerk. Dietrich

& Clark, Attorneys for Defendant.

United States Circuit Court, Southern Division,

District of Idaho.

ALONZO COOK,
Plaintiff,

vs.

FIDELITY & DEPOSIT COMPANY OF MARY-
LAND (a Corporation),

Defendant.

Verdict.

We the jury in the above-entitled cause find for

the defendant, under the instructions of the Court.

A. E. ZENER,
Foreman.

[Endorsed]: No. 107. U. S. Circuit Court,

Southern Division, District of Idaho. Alonzo Cook,

vs. Fidelity & Deposit Company of Maryland. Ver-

dict. Filed Oct. 10, 1907. A. L. Richardson, Clerk.
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In the Cirmiit Court of the United States, Southern

Division, District of Idaho.

ALONZO COOK,
Plaintiff,

vs.

FIDELITY & DEPOSIT COMPANY OF MARY-
LAND (a Coiporation),

Defendant.

Judgment.

This action came on regularly for trial. The said

parties appeared by their attorneys. A juvj of

twelve persons was regularly impaneled and sworn

to try said action. Witnesses on the part of plain-

tiff and defendant were sworn and examined.

Without argument and under the instructions of

the Court the jury returned the following verdict,

to wit:

''United States Circuit Court, Southern Division,

District of Idaho.

ALONZO COOK,
Plaintiff,

vs.

FIDELITY & DEPOSIT COMPANY OF MARY-
LAND (a Coiporation),

Defendant.

Verdict.

We the Jury in the above-entitled cause find for

the defendant, under the instructions of the Court.

A. E. ZENER,
Foreman."
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Wherefore by virtue of the law and b}- reason of

the premises aforesaid, it is ordered and adjudged

that the plaintiff herein take nothing by his com-

plaint and that said defendant have and recover of

and from the said plaintiff its costs and disburse-

ments herein taxed at the sum of $87.20.

Judgment entered Oct. 10, 1907.

United States of America,

District of Idaho,—ss.

I, the undersigned clerk of said Court do hereby

certify the foregoing to be a true copy of the judg-

ment entered in the above-entitled cause, in Judg-

ment Book I of the Southern Division, at page 159.

Attest my hand and the seal of said Court this

10th day of October, 1907.

[Seal] A. L. RICHARDSON,
Clerk.

[Endorsed] : No. 107. In the Circuit Court of the

United States, District of Idaho, Southern Division.

Alonzo Cook, vs. Fidelity & Deposit Company of

Maryland, a Corporation. Judgment. Filed Oct.

10, 1907. A. L. Richardson, Clerk.
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In the Circuit Court of tJie United States for the

District of Idaho, Southern Division.

ALONZO COOK,
Pladntift',

vs.

FIDELITY & DEPOSIT COMPANY OF MARY-

LAND (a Corporation),

Defendant.

Clerk's Certificate Relative to Filing and Service of

Plaintiff's Proposed Bill of Exceptions.

I, A. L. Richardson, clerk of the Circuit Court of

the United States in and for the District of Idaho,

do hereby certify that the plaintiff's proposed bill

of exceptions in the above-entitled cause was filed on

the 28th day of December, 1907, and that acceptance

of service of the same was endorsed thereon at the

time of filing, in the following words, to wit:

"We hereby accept service of the foregoing pro-

posed bill of exceptions, and acknowledge receipt

of copy hereof this 27th day of December, 1907.

D. WORTH CLARK,
JOHN W. PARISH,

Attorne.ys for Defendants.
'

'

Witness my hand and the seal of said Court af-

fixed at Boise, Idaho, this 6tli day of April, 1908.

[Seal] A. L. RICHARDSON,
Clerk.
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In the Circuit Court of the United States for the Dis-

trict of Idaho, Southern Division.

ALONZO COOK,
Plaintiff,

vs.

FIDELITY & DEPOSIT COMPANY OF MARY-

LAND (a Corporation),

Defendant.

Bill of Exceptions.

Be it remembered tliat this cause came on duly

and reo-ularly for trial on the 8th day of October,

1907, before the Honorable Edward Whitson, Judge,

and a jury duly empaneled according to law, Frank

K. Nebeker, Esq., Jesse R. S. Budge, Esq., and

Messrs. Stewart & Stewart, appearing as attorneys

for plaintiff, and D. Worth Clark, Esq., Messrs.

Standrod & Terrell and John W. Parish, Esq., ap-

pearing as attorneys for the defendant, whereupon

the following proceedings were had, to wit:

I.

A. L. RICHARDSON, being dirst duly sworn on

behalf of plaintiff, testified that he is clerk of the

United States Circuit Court, District of Idaho. Wit-

ness duly identified as having been filed with him

as clerk of said Court in the case of the Uinta Here-

ford Cattle Company, a Corporation, vs. Alonzo

Cook, Plaintiff's Exhibits 1, 2, 3, 4 and 5, which
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with the dates of filing were by him designated as

follows

:

Complaint, filed Aug. 28, 1905.

Summons and Marshal's Return, filed Sept. 21,

1905.

Affidavit on Claim and Delivery, Direction to Mar-

shal, and Marshal's Return endorsed thereon, filed

Sept. 21, 1905.

Undertaking, filed Sept. 21, 1905.

Praecipe for Dismissal, filed Dec. 18, 1905.

Said complaint, offered and received in evidence as

Plaintiff's Exhibit 1, was for the purpose of recover-

ing from the defendant in said action, Alonzo Cook,

the possession of the sheep and other property re-

ferred to in tlie complaint in this action, or for the

value thereof placed at $30,000.00, in case delivery

could not be had, and $2000.00 damages for deten-

tion, and for costs of suit.

Said summons and the Marshal's return thereon

were offered and received in e\ddence as Plaintiff's

Exhibit 2; said simunons was dn due forni, requiring

the defendant therein named to appear and answer

said complaint within twenty days, exclusive of the

date of service, if served within Bannock County in

said District, or if served within any other county of

said District, then within forty daj^s of the date of

service, or judgment would be taken against him

for the recovery of the property described in the

complaint, or for $30,000.00, the value of said prop-

erty in case delivery could not be had, together with



The Fidelity) d' Deposit Company of Maryland. 61

$2000.00, damages for the detention thereof and for

costs of suit.

The Marshal's return to said siinunons is in due

forai, recites that said summons was duly served on

the defendant, i\.lonzo Cook, on Sept. 2, 1905, in Bear

Lake County, Idaho.

Said affidavit on claim and delivery was offered and

received in evidence as Plaintiff's Exhibit 3, for the

purpose of showing the action pending, and also for

the additional purpose of showing the statement in

the affidavit as to the value of the property. The

direction to the Marshal and the Marshal's said re-

turn endorsed upon said affidavit were also offered

and received in evidence as a pai"t of Exhibit 3. Said

affidavit is as follows, to wit:

Plaintiff's Exhibit No. 3.

In the Circuit Court of the United States for the

District of Idaho, Southern Division.

UINTA HEREFORD CATTLE CO. (a Corpora-

tion),

Plaintiff,

vs.

Defendant.

ALONZO COOK,

State of Idaho,

County of Bannock,—ss.

A. T. McLaughlin, being first duly sworn, deposes

and says:

First : I am President of the Uinta Hereford Cat-

tle Company, a corporation, the plaintiff above
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named, and make this affidavit by its authority and

upon its behalf.

Second: The Uinta Hereford Cattle Company

the said plaintiff, is the ownier and is lawfully en-

titled to the immediate possession of the personal

i^roperty described in the complaint herein, to wit

:

Eighty-two hundred head of stock sheep now in the

possession of the defendant, Alonzo Cook, ranging

in Bear Lake County, Idaho, all of said sheep bear-

ing wool brand, half circle in read or black paint, and

having various ear marks ; the same being all of the

sheep owned and possessed by the defendant, Alonzo

Cook, on the 15th day of August, 1905. Also three

sheep camp outfits and equipments now being used

by the herders in caring for and ranging said sheep.

Said camp outfits including two sheep camp wagons,

five head of horses, three pack outfits, and such cook-

ing utensils and other articles as are ordinarih^ used

in sheep camp outfits, said property being of the

actual value of Thirty Thousand Dollars.

Third: The said property is in the possession of

and is wrongfully detained by Alonzo Cook, the de-

fendant in this action.

Fourth: That the alleged cause of the detention

of said property by 1 he said defendant is not Ivuown

to the plaintiff or to this affiant, but in accordance

with affiant's information and belief the defendant

claims that for some reason unknown to affiant the

transaction of sale by which the said defendant sold

said property to this plaintiff is invalid.

Fifth: That no part of said i3roperty has been

taken or is detained by the defendant for any tax,
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assessment, or fine, piiisuant to a statute, nor has any

part of said property been seized under any execu-

tion or any attaelin.eat against tlie property of the

plaintiff in this action, or against any property.

(Sigii(d) A. T. McLaughlin.

Subscribed and sworn to before me this 26th day

of August, 1905.

[Seal] LORENZO BROWN,
Notary Public.

The direction 'of plaintiff's attorney in said action

to the United S'':ate5 j)larslial and endorsed on said

affidavit is as follows:

To Mr. Ruel Rounds, IFnited States Marshal, District

of Idaho.

Please take notice that you ai'e hereby requested

and required to take from the defendant and into

your possession th(3 Joel's onal property in the fore-

going affidavit described.

Dated, Boise (]ity, Idalio, this 28th day of August,

1905.

(Signed) P. \A . SPAULDING,
DIETRICH & CLARK,

Attorneys for Plaintiff.

UINTA HERE]^"OHEi CATTLE COMPANY,
Address: Pocatello, Idaho.

The Marshal's return endorsed on said affidavit is

as follows

:

ICNDORSEMENT.

I hereby certify that I received the within affi-

davit on claim and delivery at Boise, Idaho, on

August 30th, 1905, ai\d that I executed the same
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on August 31st, 1905, and September 1st, 1905, in

Bear Lake County, Idaho, by taking into my pos-

session from the possession of Alonzo Cook, the

defendant in said case, seventy-eight hundred and

fifty-five (7855) head of sheep, being all of tlie sheep

in the possession of the defendant Cook on August

31st, 1905, and September 1st, 1905; that I also

seized and took into my possession from the posses-

sion of the said Alonzo Cook, defendant, four head of

horses, the same having been in use by the sheep

herders employed by the defendant Cook ; that I also

seized and took into my possession on September 2nd,

1905, two sheep camp wagons; that on September

2nd, 1905, I served said Alonzo Cook, defendant, m
Bear Lake County, Idaho, by delivering to and leav-

ing with him, personally, a copy of the affidavit on

claim and deliver}-, also a copy of the undertaking,

and that on Sej^tember 8th, 1905, I delivered into the

possession of A. T. McLaughlin, President of the

Uinta Hereford Cattle Company, plaintiff in said

case, the seventy-eight hundred and fifty-five (7855)

head of sheep, four head of horses, and two sheep

camp wagons, being all of the personal propeii;y

found in the possession of the defendant, Cook, as

enumerated in the affidavit on claim and delivery.

R. ROUNDS,
U. S. :\rarshal.

By W. R. Bryan,

Deputy.

Boise, Idaho, September 21st, 1905.

Said undertaking offered and received in evidence

as Plaintiff's Exhibit No. 4 is as follows:
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Plaintiff's Exhibit No. 4.

Defendant's Exhibit 4.

/;/ the Circuit Court of the United States for the

District of Idaho, Southern Division.

UINTA HEREFORD CATTLE CO. (a CoiT3ora-

tioii).

Plaintiff,

vs.

ALONZO COOK,
Defendant.

Whereas it is alleged by the plaintiff in the above-

entitled action that the defendant in the said action

has in his possession and unjustly detains certain

personal proi^erty belonging to the said plaintiff, to

the said possession of which the said plaintiif is law-

fully entitled, of the value of thirty thousand dollars

($30,000.00).

And whereas the said plaintiff, being desirous of

having the said personal property delivered to it,

and by endorsement in writing upon the affidavit

has required the Marshal of the District of Idaho to

take the said property from the said defendant.

Now, therefore, the undersigned surety company

being duly qualified to execute this undertaking and

ha\dng complied with the constitution and the Stat-

utes of the State of Idaho, applicable to Surety Com-

panies, and being authorized to do business in the

State of Idaho, in consideration of the premises and

of the delivery of the said property to the said plain-
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tiff, does hereby imdertake and acknowledge to the

effect that it is bound in the sum of sixty thousand

dollars ($60,000,00) (l)eing double the value of said

property as stated in the affidavit), unto the said de-

fendant, Alonzo Cook, for the prosecution of said ac-

tion, for the return of the said property to the said

defendant if return thereof be adjudged, and for the

payment to said defendant of such sum as may from

any cause be recovered against said plaintiff, Uinta

Hereford Cattle Company, a corporation.

FIDELITY & DEPOSIT COMPANY OF
MARYLAND,

By A. EOFF,
Its Attorney in fact and member of Local Board.

Dated August 28, 1905.

Said praecipe for dismissal was offered and re-

ceived in evidence as Plaintiff's Exhibit 5, for the

purpose of showing that the replevin action was dis-

missed at the request and demand of the plaintiff.

Said exhibit is as follows

:
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Plaintiff's Exhibit No. 5.

In the Circuit Court of the United States for the

District of Idaho, Southern Division.

UINTA HEREFORD CATTLE CO. (a Corpora-

tion),

Plaintiff,

vs.

ALONZO COOK,
Defendant.

To the Honorable A. L. Richardson, Clerk of the

above-entitled Court.

Please dismiss of record the above-entitled action,

the controvei*sy therein involved having been settled

between the parties. The dismissal may be at plain-

tiff's costs.

Dated this 17th day of December, 1905.

P. W. S^PULDING and

F. S. DIETRICH,
Attorneys for Plaintiff.

While the said A. L. Richardson was upon the

stand having been sworn to testify as a witness for

the plaintiff in this case he, upon direct examination,

testified as follows

:

Q. And, calling your attention to Plaintiff's Ex-

hibit 6 I will ask j^ou to state what that is ?

A. That is the judgment.

Mr. NEBEKER.—For the purpose of proving

that the judgment was dismissed, or the case was dis-

missed, we offer this exhibit.
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Mr. STANDROD.—We desire to enter formal ob-

jection if your Honor please, for the reason 'that it

is irrelevant, immaterial and bears no relation to

any issue involved in tliis case.

Mr. NEBEKER.—This praecipe, if the Court

please, was directed to the clerk of the Court to dis-

miss the action, not to the Judge of the court, and

pursuant to that the clerk entered the formal dis-

missal.

The COURT.—I will admit it.

(Defendant excepts.)

Mr. STANDROD.—We also wish to insert the

word "incompetent" and make the objection upon

that ground also.

The COURT.—I don't think it is competent. The

clerk does not make orders in this court, at least not

in my district.

Mr. NEBEKER.—That the action was dismissed

is in fact admitted in the answer, although it is the

practice in the courts where I have practiced for the

Court to enter the dismissal.

The COURT.—Objection sustained, but I won't

preclude you from proving that the action was dis-

missed.

To which ruling of the Court the plaintiff then and

there excepted, which exception was duly allowed.

Witness testified that the complaint, summons and

return thereon, praecipe for dismissal, affidavit and

endorsements thereon, undertaking and judgment

''are all of the papers that were filed in this case."
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After the introduction of the foregoing evidence

other witnesses on behalf of the plaintiff were duly

examined and cross-examined, their evidence tend-

ing to prove and in support of the allegations of the

complaint, exce]3t that the testimony of said wit

nesses did not tend to prove the allegations that the

replevin action was dismissed.

(The evidence of said witnesses is not material in

the consideration of the exceptions herein specified,

or the errors assigned) and plaintiff rested.

Thereupon the defendant moved the Court to non-

suit the plaintiff, and after argmnent of counsel

thereon the following ruling was made

:

The COURT.—I will deny the motion. Under the

Federal practice the defendant might be precluded

from giving any evidence, and I presiune you do not

desire to be put in that situation.

Mr. STANDROD.—No, we were following the

State practice here.

The COURT.—I will allow you to do this: You
may withdraw your motion for nonsuit so that you

can raise the question, and in order that there may be

no misunderstanding in regard to this matter I will

say now for the purpose of making the record clear,

that the denial of the motion was coupled with the

statement made at the time that it might be with-

drawn.

Mr. CLARK.—We will withdraw the motion alto-

gether then, your Honor.
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II.

Mr. A. T. McLaughlin, being first duly sworn

as a witness on behalf of defendant, testified as fol-

lows :

My name is A. T. McLaughlin. I am a stockman

and reside at Kearney, Nebraska. I am acquainted

with the plaintiff, Alonzo Cook, and am acquainted

with the Uinta Hereford Cattle Comi>any, and was

acquainted wdth that company in the year 1905. At

that time I was president of that company, with

headquarters at Cokeville, Wyoming. I first became

acquainted with Alonzo Cook three or four 3Tars be-

fore August, 1905. I met him in August 1905, and

had some negotiations with him looking to the sale

of certain property by Cook to the Uinta Hereford

Cattle Company. These negotiations afterwards

terminated in written evidence of such sale. A writ-

ten contract was executed at South Omaha, Nebraska,

along about the middle of August.

Here witness was shown Defendant's Exhibit 1,

and testified that the plaintiff signed the same.

Thereupon said exhibit was offered and received in

evidence, the same being in words and figures and

follows

:

Defendant's Exhibit No. 1.

Know all men by these presents: That Alonzo

Cook, of the County of Bear Lake, State of Idaho,

party of the first part, for and in consideration of

the sum of Thirty-five Thousand Dollars, lawful

money of the United States, to me in hand paid, at

or before the delivery of these presents by the Uinta
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Hereford Cattle Co., incorporated, party of the sec-

ond part, the receipt whereof is hereby acknowl-

edged, have bargained and sold, and by these presents

do grant and convey unto the said party of the sec-

ond part, its executors, administrators and assigns;

about eighty-two hundred (8200) head of stock sheep,

being all my stock sheep in Bear Lake County; about

four hundred fifty (450) head of stock cattle, each

branded A C^ except some of the calves. The con-

sideration for said sheep being Three Dollars ($3.00)

per head ; the consideration for said cattle Twenty-

two Dollars ($22) per head; free from all liens and

incumbrances ; belonging to me and in my possession,

at the place last aforesaid.

To have and to hold the same unto the said party

of the second part, it executors, administrators and

assigns forever. And I do, for its heirs, executors,

and administrators, covenant and agree to and with

the said party of the second part, its executors, ad-

ministrators, and assigns, to warrant and defend

the sale of said property, goods and chattels hereby

made, unto the said party of the second part, its ex-

ecutors, administrators and assigns, against all and

every person and persons whomsoever.

In witness whereof, we have hereunto set ou^ hands

this 15th dav of August, 1905.

ALONZO COOK.

Signed and Delivered in presence of

E. M. REYNOLDS.
BENJ. S. BAKER.
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State of Nebraska,

County of Douglas,—ss.

Be it remembered, that on the 15th day of August,

A. D. 1905, before the undersigned, a Notary Public,

personally appeared Alonzo Cook, to me personally

known to be the identical person whose name is

affixed to the foregoing instrument as grantor and

acknowledged the same to be his voluntary act and

deed.

Witness my hand and official seal the day and

year above written.

[Seal] J. B. GOSNEY,
Notary Public.

Witness McLaughlin, resuming his testimony, was

shown a paper marked "Defendant's Exhibit 2," and

testified in regard thereto as follows:

I saw that paper signed. It was signed by Alonzo

Cook and A. T. McLaughlin. This agreement was

entered into at the same time and place that the bill

of sale w^as executed.

Said exhibit was offered and received in evidence,

the same being as follows, to wit

:

Defendant's Exhibit No. 2.

This agreement, made and entered into between

Alonzo Cook of the first part, and the Uinta Hereford

Cattle Co., of the second part, witnesseth:

That, whereas, the party of the first part has sold

to the party of the second part, eighty-two hundred

(8200) head of sheep, more or less, being all the

sheep owned by the party of the first part, situated
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and being in Bear Lake County, Idaho. In case,

however, there is a less number than 8200 head, party

of the first part is to give party of the second part

credit for such shortage at the rate of Three Dollars

($3) per head.

Party of the first part also having sold to party

of the second part Four Hundred and Fifty (450'i

head of cattle, more or less branded AC, being all

the cattle owned by party of the first part in Bear

Lake County, Idaho. In case there are a less num-

ber of cattle than 450, paiirv' of the first part is to

give party of the second part credit at the rate of

Twenty-two Dollars (22) per head. The credit for

shortage in sheep or cattle, if any, are to be endorsed

on the note of party of the second part given as part

of the purchase money of said stock and due one

year after date. The notes given in payment of

the said stock, as well as the real estate mortgage on

the following described real estate:

The So. Half N. W. Quarter and No. Half S. W.
Quarter of Section (4) Four; The S. E. Quarter of

Section (5) Five; The E. Half N. E. Quarter & E.

Half S. E. Quarter of Section (8) Eight; The North

Half, the S. W. Quarter & W. Half S. E. Quarter

of Section (17) Seventeen; The North Half of N. E.

Quarter of Section (18) Eighteen; The East Half

of S. E. Quarter of Section (19) Nineteen; The

N. W. Quarter & W. Half N. E. Quarter of Section

(20) Twenty; The North Half of N. E. Quarter of

Section (30) Tliirty;

All in Township 25 North, Range 118 West, 6th

P. M., Uinta County, Wyoming, given to secure the
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same, are to be delivered by party of the second i^art

to North & Stone, Bankers, at Evanston, Wyoming,

to be delivered by them to party of the first part on

the deliver}^ of said sheep and cattle by party of the

first part to party of the second part, and when

notified by the second part that such delivery has

been made.

Party of the second pait is to pay party of the

first part Three Thousand Dollars ($3,000) in cash.

Party of the first part is to deliver to party of the

second part the said sheep on the range where they

now^ are in Bear Lake County, Idaho, on or before

the 25th day of August, 1905.

Party of the first part is to deliver to part}' of the

second part said cattle at Pegram, Idaho, on or be-

fore the first day of December, 1905.

Dated South Omaha, Nebraska, this 15th day of

August, 1905.

ALONZO COOK,
UINTA HEEEFORD CATTLE CO.,

By A. T. McLaughlin, Pres.

Witness, resuming his testimony, testified as fol-

lows:

A pajanent was made to Mr. Cook at that time by

check.

Here witness was shown the paper marked "De-

fendant's Exhibit 3," and he testified in regard there-

to as follows:

That is a check on the Union Stock Yards National

Bank. That is Alonzo Cook's endorsement on the

back of it, I saw him write it. That was a check I
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gave Alonzo Cook at the time this contract and bill

of sale were executed.

Here Defendant's Exhibit 3 was offered and re-

ceived in evidence, the same being as follows

:

Defendant's Exhibit No. 3.

South Omaha, Neb., Aug. 15, 1905.

The Union Stock Yards National Bank.

Pay to the order of Alonzo Cook $3000.00, Three

Thousand Dollars, paii: pa^nnent on 8200 head sheep

and 450 head of cattle.

UINTA HEREFORD CATTLE CO.,

A. T. McLaughlin, Pres.

(Stamped on face:)

Union Stock Yards National Bank, South Omaha,

Nebr. Paid Aug. 23, 1905. Receiving Teller.

[Endorsed] : Pay to the order of North & Stone,

Bankers, Evanston, AYyoming.

ALONZO COOK.
Pay to the order of any bank or banker, North &

Stone, Bankers, Evanston, Wyo.

CHAS. STONE, Cashier.

The witness, resuming his testimony, was shown

Defendant's Exhibit 4, and testified in regard there-

to as follows:

That is the signature of the Uinta Hereford Cattle

Company, by A. T. McLaughlin, president ; I signed

it, and that paper was executed at the same time the

contract was executed, and Mr. Cook was present.

Inmiediately after it was executed it was sent to

North & Stone 's Bank by Cook 's attorney. Mr. Cook

was present when it was executed and saw it.
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Said exhibit was offered and received in evidence,

the same being as follows

:

Defendant's Exhibit No. 4.

Know all men by these 13resents : That Uinta Here-

ford Cattle Co., in consideration of Thirty-two Thou-

sand Dollars in hand paid, do hereby grant, bargain,

sell and convey unto Alonzo Cook the following de-

scribed real estate, situated in the County of Uinta

and State of Wyoming, to wit

:

The So. Half N. W. Quarter and No. Half S. W.

Quarter of Section (4) Four; The S. E. Quarter of

Section (5) Five; The E. Half N. E. Quarter & E.

Half S. E. Quarter of Section (8) Eight; The North

Half, the S. W. Quarter & W. Half S. E. Quarter

of Section (17) Seventeen; The North Half of N. E.

Quarter of Section (18) Eighteen; The East Half

of S. E. Quarter of Section (19) Nineteen; The N.

W. Quarter & W. Half N. E. Quarter of Section

(20) Twenty; The North Half of N. E. Quarter of

Section (30) Thirty; all in Township 25 North,

Range 118, West 6th P. M.

Together with all the appurtenances thereunto be-

longing; and we do hereby covenant with the said

Alonzo Cook, his heirs and assigns, that we are law-

fully seized of said premises, that they are free from

incumbrance, and we do hereby covenant to warrant

and defend the said premises against the lawful

claims of all pei'sons whomsoever.

Provided, always, and these presents are upon this

condition ; that whereas, said Uinta Hereford Cattle

Go. executed and delivered to said Alonzo Cook five
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promissory notes for the pajTiient of Thirtj^-two

Thousand Dollars, as follows:

Two Thousand Dollai*s Jan. 1st, 1906, Seventy-live

Hundred Dollai-s one year from date; Seventy-five

Hundred Dollars two yeai*s from date; Seventy-five

Hundred Dollars three years from date ; Seventy-five

Hundred Dollars Four years from date.

Now, if the said Alonzo Cook shall well and truly

pay, or cause to be paid, the said sum of money in

said notes mentioned, with interest thereon, accord-

ing to the tenor and effect of said notes, then these

presents shall be null and void. But if said sum of

money, or any part thereof, or any interest thereon,

is not paid when the same is due, then and in that

case the whole of said sum and interest shall, and by

this indenture does, iimnediately become due and

payable without notice; or if the taxes and assess-

ments of every nature which are assessed or levied

against said premises are not paid at the time when

the same are by law due and payable, then in like

manner the whole of said sum shall immediately be-

come due and payable, without notice, at the election

of the mortgage, its executors, administrators, or as-

signs, and in case of such default in payment of any

installment or principal or interest, or of taxes, it

may forthwith proceed to foreclose this mortgage.
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Signed this 15tli day of August, A. D., one thou-

sand nine hundred and five.

[Corporate Seal] UINTA HEREFORD CAT-

TLE CO.,

By A. T. McLAUGHIilN, President.

In presence of

BENJ. S. BAKER.
E. M. REYNOLDS.

The State of Nebraska,

Douglas County,—ss.

On this Aug. 15, 1905, A. D., before me F. R.

Grosney, Notary Public, duly appointed and qualified

for and residing in said County, personally came A.

T. McLaughlin, President Uinta Hereford Cattle

Co., who is personally known to me to be the identical

person described in and who executed the foregoing

instrument as grantor, and he acknowledged the same

to be his voluntary act and deed, and free act and

deed of the Uinta Hereford Cattle Co.

Witness my hand and seal at South Omaha in said

County, the day and year last above written.

P. R. GOSNEY,
Notary Public.

Witness, again resuming his testimony, was shown

the papei« marked Defendant's Exhibits 5, 6, 7, 8

and 9, and testified in regard thereto as follows

:

The signature attached to those exhibits is the

signature of the Uinta Hereford Cattle Company by

its president A. T. McLaughlin. Those instrmnents

were executed on the 15th day of August at South

Omaha, Nebraska, plaintiff Alonzo Cook was present.
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Also his attorney, Mr. Baker. After those instru-

ments were executed they were sent to North & Stone.

I delivered them to Mr. Cook, and in my presence

he told his attorney to enclose them to the Bank of

Korth & Stone, and he gave them to the attorney in

my presence.

Here Defendant's Exhibits 5, 6, 7, 8 and 9 were

offered and received in evidence, same being as fol-

lows:

Defendant's Exhibit No. 5.

UNION STOCK YARDS NATIONAL BANK.

Capital, Surplus and Vmdivd^dc Profit, $450,000.

Union Stock Yards, South Omaha, Neb.

$7500.00.

South Omaha, Nebraska, August 15, 1905.

Four years after date, for value received, the

Uinta Hereford Cattle Company promise to pay to

the order of Alonzo Cook seven thousand and five

hundred dollars at the Bank of North & Stone,

Evanston, Wyo., with interest at the rate of 8 per

cent per annum from date until paid.

UINTA HEREFORD CATTLE CO.,

A. T. McLaughlin, President.

Defendant's Exhibit No. 6.

UNION STOCK YARDS NATIONAL BANK.
Capital, Surplus and JJmdivdQdi Profits, $450,000.

Union Stock Yards, South Omaha, Neb.

$7500.00.

South Omaha, Nebraska, August 15, 1905.

Three years after date, for value received, the

Uinta Hereford Cattle Company promise to pay to



80 Alonso Cook vs.

the order of Alonzo Cook, seven thousand five hun-

dred dollars at the Bank of North & Stone, Evanston,

Wyo., with interest at the rate of 8 per cent i^er an-

niun from date until paid.

UINTA HEEEFORI) CATTLE CO.,

A. T. McLaughlin, President.

Defendant's Exhibit No. 7.

UNION STOCK YA^EDS NATIONAL BANK.
Capital, Surplus and Undivided Profits $450,000.

Union Stock Yerds, South Omaha, Neb.

$7500.00.

South Omaha^ Nebraska, August 15, 1905.

Two years after date, for value received, the Uinta

Hereford Cattle Co., promise to pay to the order of

Alonzo Cook Seven Thousand & Five Hundred Dol-

lars, at the Bank of North & Stone, Evanston, Wyo.,

wdth interest at the rate of 8 per cent per annum from

date until paid.

UINTA HEREFOED CATTLE CO.,

A. T. McLaughlin. President.

Defendant's Exhibit No. 8.

UNION STOCK YARDS NATIONAL BANK.
Capital, Surplus and Undivided Profits $450,000.

Union Stock Yards, South Omaha, Neb.

$7500.00.

South Omaha, Nebraska, August 15, 1905.

One year after date, for value received, the Uinta

Hereford Cattle Co., promise to pay to the order of

Alonzo Cook Seven Thousand & Five Hundred Dol-

lars, at the Bank of North & Stone, Evanston, Wyo.,
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with interest at the rate of 8 per cent per aimimi from

date until paid.

P. O. Ookeville, Wyoni.

UINTA HEREFORD CATTLE CO.,

A. T. McLaughlin, President.

Defendant's Exhibit No. 9.

"UNION STOCK YARDS NATIONilL BANK.

Capital, Surplus and Undivided Profits $450,000.

Union Stock Yards, South Omaha, Neb.

$2000.00.

South Omaha, Nebraska, August 15, 1905.

January 1st, 1906, after date, for value received,

the Uinta Hereford Cattle Co., promise to pay to the

order of Alonzo Cook two thousand ($2000.00) Dol-

lars, at the Bank of North & Stone, Evanston, Wyo-
ming, with interest at the rate of ten per cent pei*

annum from date until paid.

UINTA HEREFORD CATTLE CO.,

A. T. McLaughlin, President.

Endorsement on Defendant's Exhibits Nos. 5-9.

Said exhibits 5 to 9, inclusive, were all endorsed

on the back as follows:

'The endorser of this note severally waive p^r-

sentment for payment, demand, protest and notice of

non-pa^anent thereof and all defenses on the ground

of any extensions of the time of pa^anent that may be

given by the holder or holders to them or either of

them. '

'

Witness resimiing his testimony testified as fol-

V>ws:
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These notes and mortgage, agreement and bill of

sale were all executed at the same time and place and

were delivered at the same time, and these notes are

the notes mentioned in the mortgage. The bill of sale

introduced, the agreement introduced, the check in-

troduced and the mortgage and notes introduced all

relate to this transaction between the Uinta Hereford

Cattle Company and Alonzo Cook concerning these

sheep and other property, being the same sheep that

were replevined in the replevin action brought by the

Uinta Hereford Cattle Company against Alonzo

Cook. This replevin action to which I refer is the re-

plevin action in which this bond was given that has

been introduced here on the part of the plaintiff, for

the purpose of getting possession of this stock. After

these agreements were executed I brought the re-

plevin action for the purpose of recevering the posses-

sion of tlie sheep described in this bill of sale and

agreement. In that action the Uinta Hereford Cattle

Company was plaintiff and Alonzo Cook was defend-

ant, and that was the action in wliich the bond was

given that is being sued upon in this action. After

these papers were executed at South Omaha, Ne-

braska, on the 15th da.v of August, 1905. 1 made an ef-

fort to get possession of this property. I put men in

charge of the sheep and Mr. Cook told them to go

away, and Mr. Carter went to count the shee]> and he

forbid him from counting them. About the time this

replevin action was brought I saw Alonzo Cook at

Evanston, Wyoming; Mr. Carter and myself were

present. It was after the trade was made and we re-



The Fidelitfi d- Deposit Company of Marijland. 83

turned from Omaha, Nebraska. At that time Mr.

Cook said these sheep would not be delivered. I de-

manded delivery, but he refused. After that demand

I put up a bond and replevined the sheep. These

sheep were taken by the Marshal about the first day

of September, I think; at that time I was at Fish

Plaven Canyon with the Marshal. After that I next

saw Mr. Cook at Paris, Idaho, I think, on the first

day of September, the day the Marshal received the

sheep, and had a transaction with him.

Here witness was shown a paper marked Defend-

ant's Exhibit 10, and testified in rep,-ard thereof as

follows

:

I know the signatures attached to that instrument,

they are the Uinta Hereford Cattle Company and

Alonzo Cook. I saw Alonzo Cook sign that paper.

"When he signed it we were in a small electric supply

office in Paris, Idaho. I executed this instrument

on the part of the Uinta Hereford Cattle Company.

This instrument refers to the same sheep that the

Marshal then had in his possession.

Here Defendant's Exhibit 10 was offered and re-

ceived in evidence, the same being as follows:

Defendant's Exhibit No. 10.

AGREEMENT.
Trii)licate.

This agreement made and entered into in triplicate

this second day of September, 1905, by and between

the Uinta Hereford Cattle Company, of So. Omaha,

Nebr.. and Alonzo Cook of Paris, Idaho, Witnesseth:
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That whereas, on the 15th day of August, 1905,

at So. Omaha, Nebr., the said Alonzo Cook sold to

the said Uinta Hereford Cattle Company certain

sheep and cajttle enumerated in an agreement for es-

crow, said agreement together with one certain

promissory note for Two Thousand Dollars, and four

certain promissory notes for Seven Thousand Five

Hundred Dollars each made by the Uinta Hereford

Cattle Co., and payable to said Alonzo Cook, now

being in the Bank of North & Stone, Bankers, Evans-

ton, W.vo., in escrow, and deliverable to Alonzo Cook

upon certain conditions and instructions as are spec-

ified in said agreement;

And Whereas, certain questions arising therefrom

have caused the said Cattle Co. to commence suit in

the United States Circuit Court for the District of

Idaho against the said Alonzo Cook on claim and de-

livery for (^ertain sheep sold as aforesaid;

It is therefore agreed by and between the parties

hereto that the said suit be dismissed at plaintiff's

costs upon the fulfilling of this agreement

;

That the Uinta Hereford Cattle Company is forth-

with and within a reasonable tune to conform with

the laws of the Staite of Wyoming for the doing of

business therein;

That the Uinta Hereford Cattle Company shall

execute a good and sufficient real estate mortgage

using for :#:33169 as published by Irwin-Hodson Co.,

of Portland, Ore., without erasure or interlineation;

said real estate mortgage to be for the same amount,

securing the same notes and covering the same prop-

erty as mentioned, named and described in a certain
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real estate mortgage now in the hands of said North

& Stone, Bankers, together with the above ewaitioned

agreement and notes, executed by the Uinta Here-

ford Cattle Company on August 15th, 1905, and

wherein said Alonzo Cook is named as grantee; that

said new mortgage together with this original agree-

ment is to be delivered to North and Stone and said

North & Stone to deliver the same to Alonzo Cook

under the same teiins and conditions as those which

cover the delivery of the mortgage and notes now

in the hands of Noi-th & Stone as aforesaid and to-

gether therewith.

That the three bands of sheep taken possession of

by the United States Marshal of Idaho in the action

above named and now in his custody are to be

counted by said Alonzo Cook and a representative

of said Uinta Hereford Cattle Co., forthwith, and

are to be trailed forthwith to the east side of Bear
Lake in Bear Lake County, Idaho, and towards the

Idaho-Wyoming State line and to be delivered to the

Uinta Hereford Cattle Company by said Marshal un-

der the provisions of the Idaho Statute in claim

and delivery.

That thereafter and as soon as the amount of ex-

penses and disbursements incurred by the Uinta

Hereford Cattle Company hj reason of the failure of

said Alonzo Cook to deliver the sheep above men-

tioned to the said Uinta Hereford Cattle Company
under the terms of the agreement aforesaid and in

the hands of said North & Stone, Bankers, can be

ascertained said amount is to be deducted from the
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amount owing ux^on the said note for Two Thousand

Dollars above mentioned and described, and the bal-

ance owing upon said note to be paid by said Cattle

Company to said Alonzo Cook and said Alonzo Cook

IS to give a written order to said Cattle Companj^

upon said Xorth & Stone, Bankers, that said Two
Thousand Dollar note be delivered to said Cattle

Company or its attorney.

That the mortgages to be made and executed as

above set forth is to contain besides the description

as above set forth a clause conveying the water rights

and ditches apiDurtenant thereto;

It is further understood that this agreement is

supplemental to and in addition to the agreement

above mentioned as being in the j^ossession of said

North & Stone and is no change of the tenns therein

except as expressly expressed herein;

That each party to this agreemenet is to have a

written copy hereof marked duplicate and triplicate

respectively, and the original copy thereof to be de-

livered as above set forth;

In witness whereof the parties hereunto have set

their hands and seals hereto;

UINTA HEREFORD CATTLE CO., [Seal]

By A. T. McLaughlin,
President and Manager.

ALONZO COOK, [Seal]

OPTION.
The said Alonzo Cook is to have the option that

upon giving notice in writing to said Uinta Here-

ford Cattle Company that he desires to take stock

in said company instead of and in lieu of the mort-
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gage above mentioned and described, and of the pay-

ment of the said Two Thousand Dollar note as set

forth in the above agreement, then said company is

to within twenty days after receiving said notice in

writing deliver to said Alonzo Cook as security for

the pa}T.iient of the notes mentioned in this agree-

ment certificates of capital stock of said Uinta Here-

ford Cattle Company of the par value of Thirty Thou-

sand Dollars, and at the same time pay to the said

Alonzo Cook the simi of Six Thousand Dollars to be

applied upon the jDajanent of the above mentioned

notes and to be indorsed thereon, and the notes as

paid to be delivered to said Cattle Company. Said

capital stock to be as security for the pajTiient of

the balance owing uj)on the five notes above men-

tioned.

UINTA HEREFORD CATTLE CO.,

By A. T. McLaughlin.
ALONZO COOK.

[Endorsed] : Sept. 2, 1905. Uinta Hereford Cat-

tle Co., & Alonzo Cook. Agreement Sept. 2, 1905,

for Settlement Suit. Triplicate Copy.

The witness resinning his testimony was shown

Defendant's Exhibit 11, and testified in regard there-

to as follows:

I saw that instrument signed. Alonzo Cook signed

it at Paris, Idaho, Mink Creek Canyon in Bear Lake

County, the paper was delivered to me by Mr. Cook.

Here Defendant's Exhibit 11 was offered and re-

ceived in evidence, the same being as follows:
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Defendant's Exhibit No. 11.

NOTICE.

To the Uinta Hereford Cattle Company, Cokeville,

Wyo.

Gentlemen: You are hereby notified that I desire

to take the payment of Six Thousand Dollars and

delivery of Thirty Thousand Dollars par value of the

capital stock of your Company instead of, and in lieu

i)f the Two Thousand Dollar payment and real estate

mortgage naaned and specified in a certain agree-

ment made and entered into by and between your-

selves and myself the second day of September, 1905.

ALONZO COOK.
Witness

:

W. Pv. BEYON,
Big Creek Canyon, Bear Lake County, Idaho,

Sept. 5, 1905.

Witness resmning his testunony wias shown De-

fendant's Exhibit 12 and testified in regard thereto

as follows

:

I know the signature signed to that leaf, it is

Alonzo Cook's, and was signed on the 5th day of Sep-

tember in St. Charles Canyon, Idaho. After it was

signed 1 kept it, it was never torn out of my check-

book.

Here Defendant's Exhibit No. 12 was offered and

received in evidence, the same being as follows:
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Defendant's Exhibit No. 12.

Sept. 5, 1905, at St. Charles, Ida.

This is to certify that I have this day delivered

to the Uinta Hereford Cattle Co., 7936 head of sheep

as per contract now in North & Stones Bank at

Evanston, Wyoming.

ALONZO COOK.
FRANK PINKHAM.

A¥itness resoming his testimony testified as fol-

lows :

After the execution of this agreement of Septem-

ber 2d, we counted the sheep in three different places,

Alonzo Cook, the United States Marshal and myself

and another man were present. Between September

2d, and September 5th, the time this last memoran-

dum was made, we counted the sheep and Mr. Cook

was present. After this memorandum was executed

on Sept. 2d, we drove the sheep across Bear Lake

on to feed. The reason I did not take possession of

the sheep when Mr. Cook gave me that written state-

ment contained in my check-book was that the

United States Marshal would not give them wg to

me. Mr. Cook and I went jointly to the United

States Marshal about the possession of these sheep

and both requested him to move the sheep out of

there because there was no feed where the sheep

were. I saw Mr. Cook every few days from that

time on until the cattle were delivered. I took the

sheep across Bear Lake on the east side. At a later
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time I made an agreement with Mr. Cook about

these same sheep.

Here witness was shown Defendant's Exhibit

121/2, and testified in regard thereof as follows:

This contract was brought to my home by Mr.

Carter, the secretary of the Uinta Hereford Cattle

Company, and Mr. Cook. After it was brought

there I read it over and signed it as president of the

coonpany, under the name "Uinta Hereford Cattle

Company"; I did not write the "Uinta Hereford

Cattle Company," but I did write my name, A. T.

McLaughlin, President. When it was brought to

me the name of Alonzo Cook was signed to it. I am
lamiliar enough with the signature of Alonzo Cook

to testify that this is his signature. This paper

refers to the same sheep that had been in the pos-

session of the United States Marshal in Bear Lake

County, the sheep referred to in the replevin suit

brought against Mr. Cook.

Here Defendant's Exhibit 121^2 was offered and re-

ceived in evidence, the same being as follows:

Defendant's Exhibit No. 121/2.

AGREEMENT.
This agreement, made the nineteenth daj' of Sep-

tember in the year of our Lord one thousand nine

iiundred and five, between Alonzo Cook of Bear

Lake County, Idaho, the party of the first part, and

the Uinta Hereford Cattle Company, a coi-poration

organized under the law^s of the State of Nebraska,

and doing business at Cokeville, County of Uinta,
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State of Wyoming, party of the second part, wit-

nessetli :

That the said party of the first part, in considera-

tion of the covenants, on the part of the said party

of the second part, hereafter contained, hereby cove-

nants, with the said party of the second part, that

the said party of the first part will deliver to the

said party of the second part, at a place to be agreed

upon b}^ the said parties hereafter, seven thousand

nine hundred and seventy-one head of stock sheep,

at three dollars per head, and four hundred and fifty

head of mixed cattle (more or less), at twenty-two

dollars per head. The said sheep have already been

delivered, and the said delivery is by these presents

acknowledged.

It is further agreed by the party of the first part,

that all the expenses attending a certain replevin

suit instituted for the recovery of the said sheep, up

to the 9th day of September, A. D. 1905, except the

costs of court, not including the U. S. Marshal's ex-

penses and costs, shall be borne and paid by the said

party of the first part.

And the said party of the second part, in considera-

tion of the said covenants, on the part of the said

party of the first part, hereinbefore contained, agrees

to and with the said part}^ of the first part that the

said party of the second jDart will pay to the said

party of the first part, or his order, three dollars for

each and every head of sheep already delivered and

twenty-tw^o dollars for each and every head of cattle

so delivered, in the way and manner and at such

times as hereinafter stated.
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Three thousand dollars already paid, the receipt

whereof is hereby acknowledged, by the said party

of the first part, one thousand dollars to be paid at

the time of the signing and sealing of these presents,

and a certain promissory note of even date herewith,

due and payable on the fifteenth day of December,

A. D. 1905, for the sum of twenty-nine thousand

eight hundred and thirteen dollars, lawful money of

the United States. The said note to be secured by

delivering to the party of the first part, thirty thou-

sand dollars in the stock of tlie said Uinta Hereford

Cattle Co., shares at par value. Said stock to be

dehvered by certificates of stock, on or before the

25th day of September, 1905.

This contract to be in addition to and supplemental

of tw^o certain agreements, executed and delivered on

August 15th and September 2d, 1905, respectively,

and not to take the place thereof.

In witness whereof, the parties hereto have here-

unto set their hands and seals, this 19th day of Sep-

tember, A. D. 1905.

ALONZO COOK. [Seal]

First Part.

THE UINTA HEREFORD CATTLE COM-
PANY. [Seal]

Second Part.

By A. T. McLaughlin,
President.

JOHN CARTER,
Secretarv.

R. S. BPENCE,
Witness to Alonzo Cook and John Carter.
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The witness resuming his testimony testified as

follows

:

The $1,000.00 mentioned in this agreement was

paid Alonzo Cook at the time the agreement was

he i)aid it. The $30,000 of the stock of the Uinta

Hereford Cattle Company was delivered a few days

after the contract was made, at John Stoner's store

at Cokeville, Wyoming. Neither I nor the company

has ever received it back. Nor did we ever receive,

or did I ever receive bac^k either the $1,000.00 of the

$3,000.00 paid, it has never been offered to us. The

cattle called for by these various agreements were

delivered by Mr. Cook at different intervals. The

first was delivered some time in the month of Sep-

tember, and the last about the iirst of December. ]

think all of them, or nearly all of them, were deliv-

ered after the execution of the last agreement of

September 19, 1905, Mr. Cook delivered them in per-

son at Pegram, Idaho. On the 19th day of Septem-

ber, 1905, a promissory note was executed by the

Uinta Hereford Cattle Comjjany to Alonzo Cook

pursuant to the contract of that date. After it was

executed it w^as delivered to Mr. Cook at Colveville,

Wyoming, on the date the contract was made.

Here witness was shown Defendant's Exhibit No.

13, and testified in regard thereto as follows:

I have seen that paper before. Alonzo Cook's

name was signed to it, I saw him sign it. It was

given to me at the time I gave him the capital stock

of the Uinta Hereford Cattle Company. This paper

related to the contract made in September, 1905.
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Defendant's said exhibit 13 was then offered and

received in evidence, the same being as follows:

Defendant's Exhibit No. 13.

Cokeville, Wyo., Sept. 23, 1905.

Received of A. T. McLaughlin 300 shares of the

Capital Stock of the Uinta Hereford Cattle Company,

imr value $100.00 each, making $30,000.00 in all.

ALONZO COOK.

Cross-examination.

On cross-examination said witness McLaughlin

testified as follows:

Q. Of your own knowledge you don't know

whether this stock and this last note were tendered

back to any officer of your company?

A. I do not.

Q. I think on your direct examination you made
the statement that it had not been tendered back

to your company. A. Not to me.

Q. But as to whether it had to any other officer

of your company j^ou are not able to testify?

A. Yes, I am.

Q. Do you mean to say that you do know whether

it has ever been tendered to some officer of your com-

pany when you were not present?

A. No, I couldn't say as to that.

Q. So that so far as you are able to say from your

own knowledge this stock and It is note may have been

tendered to some officer of the Uinta Hereford Cattle

Company at some time when you were not present?

A. Oh, it might have been.
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Said witness continiiiiig his testimony on cross-

examination testified as follows

:

I am at the present time president of the Uinta

Hereford Cattle Company. I am engaged in con-

ducting business for it. I am not operating at Coke-

A'ille. I met Mr. Cook for the first time along the

latter part of the summer of 1905. I knew him prior

to that time. I knew he was in the sheep business.

I met Mr. Cook when he came over to see me with

reference to some hereford cattle. He began talking

to me about making this turn with reference to the

sheep. I did not invite him to go back to Omaha
and see what nice offices we had.

Q. Did you say an\i;hing at that time to the effect

that you would like to have hun come back and go

with you to Omaha and see what nice offices you had,

and what nice people were connected with your com-

pany?

(Objected to by defendant as inn:naterial.)

Mr. NEBEKER.—As the Court knows this case

depends not upon one transaction, but upon the con-

tention that we make here that the transaction was a

preconceived fraud. Now if we are confined in our

cross-examination of this witness so that we cannot

go into the motives, and go into his conduct and

show from start to finish that he took this matter in

'hand, in such a way as would show that there was

fraud, then he would be precluded from a good por-

tion of the case that we think we could make in tills

case.
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The COURT.—Is it your purpose to set aside these

written contracts for fraud? Do you think \'ou can

go into that?

Mr. NEBEKER.—I think we (^an go into it to

show that no title ever passed. It is a question, if

your Honor please, with reference to whether or not

title to this property ever passed out of Mr. Cook.

We rely upon the fraud by this company, the Uinta

Hereford Cattle Company, and the fraud of this wit-

ness to establish the fact that the title never jDassed

out of the plaintiff.

The COURT.—Have you in mind the distinction

between the State and Federal practice in that re-

gard, where the distinction is strictly observed be-

tween actions at law and suits in equity?

Mr. NEBEKER.—I think this is so far as we are

concerned here, a legal suit and legal defense. It is

legal fraud and renders of no effect whatever all of

these transactions that were entered into betwee???

the company and Mr. Cook. We are not contending,

if the Court please, or asking that there should be

any reform.ation of instruments, we are contending

that under the legal rule this is an action at law pure

and simple, and we are not entitled here to take ad-

vantage of any equitable defense, but we are entitled

to rely upon legal fraud and proof of legal fraud to

show that as a matter of fact, although on the face

of it here there might possibly appear to be a trans-

fer of title, but only on the face, that in reality, when

considered in the light of the circumstances and true
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facts of the case, that it amounts to nothing; that

these agreements simply amount to nothing all the

way through. That is a legal defense and I want to

say that it has been raised in law actions time after

time in either taking advantgage of the I'ule where

law and equity are combined in the same, or where

law actions are determined by a separate tribunal

traud is recognized as a legal defense.

The COURT.—Are you familiar with the case of

Hill vs. Northern Pacific Railway Company % I have

had occasion to pass upon this question repeatedly.

I will hear from you upon authority.

(Upon request of counsel for plaintiff the Court

allowes them until morning to present authorities.)

The COURT.—I think perhaps the cross-examina-

tion of tliis witness might proceed on other lines.

Mr. NEBEKER.—I will say that the purpose of

examining this witness is entirely involved in whether

the transaction was a fraudulent one or not. I think

we won't have any questions unless we are permitted

to go into that.

(Adjourmnent until 10 A. M. of Oct. 10th.)

(Argument by counsel for both parties.)

The COURT.—Tliis is not a new question with me.

1 have had it up a good many times, and following

what I conceive to be the nile announced by the U. S.

Supreme Court and amplified by Judge Hanford I

hold that an\i:hing which goes by way of denial that

the contract was executed, that is, that it was the

plaintiff's contract, may be inquired into, but any-
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thing which goes by the way of showing fraud as in-

ducing the execution of it I will sustain the objec-

tion.

To which ruling of the Court the plaintiff then and

there excepted, which exception was duly allowed.

in.

Be it further known that when defendant's wit-

ness, A. T. McLaughlin, was on the witness-stand be-

ing duly sworn to testify as a witness in this case,

he, upon cross-examination, testified as follows

:

Q. Do you recall witness an occasion when you

and Mr. Frank Mau of Cokeville, Wyoming, were on

your way to Omaha with a shipment of sheep during

the month of September, 1905?

A. We were together.

Q. Do you recall the time when you and he were

together during that month? A. I do.

Q. And do you recall an occasion when you and

Mr. Mau were in the presence of each other some time

prior to that, near what is known as Border, near the

border of Idaho and Wyoming, at the time you were

driving the Cook sheep from Idaho to Wyoming?

A, I do not.

Q. You don't recollect that? A. I do not.

Q. Well, you know of the occasion of moving the

Cook sheep from Bear Lake County into Wyoming

do 3"ou ? A. I do.
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Q. But you say that you didn't see Mr. Mau at

that time? A. I don't remember.

Q. You would not say whether you did or not '?

A. No.

Q. I will ask you if you did not see him at that

time, and if you did not say to him—if Mr. Mau did

not say to you at that time how you came to get hold

of the sheep, and if you did not reply to him in sub-

stance and effect that you and the United States Mar-

shal together had shown him a trick of two ?

(Objected to as incompetent, immaterial and im-

proj^er cross-examination.

)

Said objection was by the Court sustained, to which

ruling of the Court the plaintift" then and there ex-

cepted, wliich exception was duly allowed.

IV.

Be it known that when defendant's witness, A. T.

McLaughlin, was on the stand being duly sworn to

testify as a witness in this case, he was on cross-ex-

amination asked the following question

:

Q. I will ask you if you did not at that same time

say in substance and effect to Mr. Frank Mau that

the whole property, sheep and cattle combined, only

stood you in $4,000.00, and that the notes that had

been given for the property were to be paid at differ-

ent future dates, and that by the time they became due

there would be no property to pay them with ?

(Objected to as incompetent and immaterial.)

Said objection was by the Court sustained, to which

ruling of the Court the plaintiff then and there ex-

cepted, which exception was duly allowed.
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V.

Be it further known that when defendant's wit-

ness, A. T. McLaughlin, was on the witness-stand be-

ing duly sworn to testify as a witness in this case, on

cross-examination he was asked the following ques-

tion:

Q. I will ask you if you did not in that same con-

versation say to Mr. Frank Mau in substance and

effect, I have' been laying along ever since I came to

this country for one of those Bear Lake sons-of-

bitches and now I have got him I am going to do him

good and proper*?

(Objected to as incompetent and immaterial.)

Said objection was by the Court sustained, to which

ruling of the Court plaintiff then and there excepted,

which exception was duly allowed.

VI.

Here Defendant's Exhibit No. 17, the same being

a certified copy of the incorporation laws of the State

of Wyoming governing corporations ; Exhibit No. 15,

being a certificate of the Secretary of the State of

Wyoming to the effect that the Uinta Hereford Cattle

Company had complied with all the laws of that State

governing foreign corporations, and Defendant's

Exhibit No. 16 going as a part of the same record

giving facts showing complete compliance by the

Uinta Hereford Cattle Company with the laws of the

State of W^^oming, also Defendant's Exhibit No. 14

in the same connection were offered and received in

evidence.
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Also Defendant's Exliibit No. 18, which was the

original certificate issued to the Uinta Hereford

Cattle Company showing due compliance with all of

the laws of the State of Wyoming, and an acceptance

of the Constitution of that State.

These various exhibits, 14, 1.5, 16, 17 and 18, taken

together show due and complete compliance with the

statutes of the State of Wyoming so that the Uinta

Hereford Cattle Company was fully empowered to

conduct and carry on business in the State of Wyo-
ming in like manner and to the same effect as domes-

tic corporations, at all times mentioned in this bill

of exceptions, and also show the due incorporation

of the Uinta Hereford Cattle Company under the

laws of the State of Nebraska.

There was also introduced in evidence Defendant 's

Exhibit 19, the same being properly certified copies

of the petition and answer and cross-petition in the

case of the Uinta Hereford Cattle Company vs.

Alonzo Cook, in the District Court of Buffalo County,

Nebraska ; said exhibit is as follows

:

Defendant's Exhibit No. 19.

In the District Court of Buffalo County, Nebraska.

UINTA HEREFORD CATTLE COMPANY (a

Corporation),

Plaintiff,

vs.

ALONZO COOK,

Defendant.
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Petition,

The plaintiff complains of the defendant, and for

cause of action alleges

:

I.

That the i^laintiff is a corporation duly organized

and existing under and by virtue of the laws of the

State of Nebraska, and having its principal place of

business in South Omaha, Douglas County, Nebraska.

II.

That on or about the 12th day of August, 1905, the

plaintiff and the defendant entered into an agree-

ment, by the terms of which the defendant agreed to

«ell to the plaintiff, seventy-nine hundred seventy-one

(7971) head of sheep at Three Dollars ($3.00) per

head, and in the total sum of Twenty-three Thousand

Nine Hundred Thirteen Dollars ($23,913.00), and

one certain herd of cattle then owned by and in the

possession of the defendant and consisting of four

hundred fifty (450) head at the agreed price of Twen-

ty-two Dollars ($22.00) per head, and in the total

siun of Ninety-nine Hundred Dollars ($9,900.00).

III.

That the plaintiff paid to the defendant, on account

of the purchase of said sheep and cattle, the sum of

$4,182.00 and executed to the defendant its promis-

sory note in writing foT the balance of said sum so

agreed to be paid, in the smn of $29,819.00.

IV.

That by the temis of said agreement, the defendant

agreed to deliver said sheep to the plaintiff on the

25th day of August, 1905, at the corrals of the de-
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fendant near St. Charles, Idaho. That the defend-

ant failed, neglected and refused to deliver said sheep

to the plaintiff on August 25th, 1905, and failed, neg-

lected and refused to deliver said sheep to the plain-

tiff until on or about the 15th day of September, 1905.

V.

That the defendant represented to the plaintiff and

warranted that said sheep were fit for market, and to

l)e sold upon the market as what is commonly known

as'' 'feeders," that said sheep were not fit for market

as feeders, and could not be sold upon the market, or

otherwise, as feeders.

VI.

That between the 25th day of August, 1905, and the

time said sheep were delivered to the plaintiff, the

market on sheep had declined One Dollar ($1.00) per

head, by reason whereof the plaintiff' was, and is

damaged in the sum of Seventy-nine Hundred Sev-

enty-one Dollars ($7,971.00).

VII.

That the said sheep so delivered to the plaintiff by

the defendant were of the value of One Dollar ($1.00)

per head less than they otherwise would have been

worth, had said sheep been fit for market as feeders,

as represented and warranted by the defendant, by

reason whereof the plaintiff was and is damaged in

the sum of Seventy-nine Hundred and Seventy-one

Dollars ($7,971.00).

VIII.

That the defendant represented and warranted to

the plaintiff, that the cattle so agreed to be sold by

the defendant to the plaintiff, consisted of two huu-
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dred fifty (250) head of large steers, twenty-five

calves (25) and one hundred and seventy-five (175)

head of yearling heifers and dry cows. That the de-

fendant delivered to the plaintiff, four hundred thir-

ty-six (436) head of said cattle, consisting of one

hundred fifty (150) calves, eighty (80) steers and

two hundred six (206) head of heifers and cows.

That the said cows were not dry cows, and were not

tit for market. That said herd of cattle did not con-

sist of two hundred fifty (250) large steers, twenty-

five calves and one hundred seventy-five (175) head

of yearling heifers and dry cows, and were not of

the value of Twenty-two Dollars ($22.00) per head.

That if the said cattle had heen as represented and

warranted by the defendant, they would have been

worth the sum of Twenty-two Dollars ($22.00) per

head, or the total siun of jSTinety-nine Hundred Dol-

lars ($9,900.00). That the cattle so delivered by the

defendant to the plaintiff were worth the sum of

Twelve Dollars ($12.00) per head, and no more, or

the total sum of Fifty-two Hundred Thirty-two Dol-

lars ($5,232.00), by reason whereof the plaintiff was,

and is, damaged in the sum of Forty-three Hundred
Sixty Dollars ($4,360.00).

Wherefore, the plaintiff prays for judgment

against the defendant in tlie sum of Twenty Thou-

sand Three Hundred Two Dollars ($20,302.00), and

for costs of suit.

UINTA HEREFORD CATTLE COMPANY,
By C. A. ROBINSON,
P. W. SPAULDING,

Its Attorneys.
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State of Nebraska,

Buffalo County,—ss.

I, Albert R. McLaughlin, being first duly sworn,

depose and say that I am President of the Uinta

Hereford Cattle Company, a corporation, plaintiff

herein. That I have read the foregoing petition and

know its contents and the facts and allegations there-

in contained are true as I verily believe.

ALBERT T. McLAUGHLIN.

Subscribed in my presence, and sworn to before me
by Albert T. McLaughlin, this 18th day of December,

1905.

C. O. SWAN,
Notary Public.

(Copies of said answer and cross-petition in the

case of the Unita Hereford Cattle Company, a corpo-

ration, against Alonzo Cook, in the District Court of

Buffalo County, Nebraska, and foraiing a part of

said Defendant's Exhibit 19 are attached to and made

a part of defendant's amended answer herein, and

designated in said amended answer as Exhibit '^B."

Reference thereto is hereby made.)

W. R. BRYAN, a witness called and SAvorn uj^on

behalf of defendant, testified as follow^s

:

My name is W. R. Bryan; I am deputy United

States marshal for the District of Idaho, and reside

at Boise. I was such deputy marshal during the

months of August and September, 1905, and in my
official capacity was called upon to serve papers in a
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proceeding brought in the United States Circuit

Court in which the Uinta Hereford Cattle Company

was plaintiff and Alonzo Cook was defendant. Un-

der the writ in that suit I took into my possession

certain property. Alonzo Cook, who is plaintiff in

this suit, was defendant in that suit. While I had

the property in my possession it was in Bear Lake

County, Idaho, and during that time I know of some

agreements having been entered into between Alonzo

Cook and A. T. McLaughlin, president of the Uinta

Hereford Cattle Company. Upon two or three oc-

casions such matters were discussed in my presence,

one occasion I remember was at the courthouse in

Paris on September 2, 1905, McLaughlin and Cook

and a man named Spaulding were present. I heard

some conyeration between Oook and McLaughlin, it

is pretty hard for me to remember specifically just

what the conversation was. Most of the conversa-

tion I remember was up on Big Creek ; at that time

Alonzo Cook wanted me to let the sheep go, wanted

me to turn them over to McLaughlin, didn't want

me to run them any longer. He said it cost too much

money to run them that way, he wanted to know who

was going to pay these things. Cook wanted Mc-

Laughlin to take the sheep, wanted liim to make some

wagons, told him where they were ; told him about a

stove; talked about the cattle along with it. I told

them I didn't think I could do it under my instruc-

tions and the law. I thought I was required to hold

the stock five days. They complained about the

range and complained about some lambs that they
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ought to have taken off, that they were getting to such

an age they ought to be taken off the ewes. They

talked about this and they wanted to get these sheep

to a corral/ or some place as quick as they could to

do the separating. There was something said in my
presence about a settlement of the matters involved

in the replevin action, there was something said about

a contract in the North & Stone Bank that they ex-

pected to comply with. Both Mr. Cook and Mr. Mc-

Laughlin talked about it. During the time I had

those sheep in my possession I took a written paper

signed by both of these parties. I have that paper

with me.

Here witness was shown Defendant's Exhibit No.

11, and asked if he signed the paper as a witness, to

which he replied, "that is my signature, " that was the

same day that I took this agreement from McLaugh-

lin, or this paper signed by McLaughlin and Cook.

Here witness was shown Defendant's Exhibit No.

20, and asked if he knew of his own knowledge who

signed the papers, and in regard thereto witness testi-

fied:

I know who signed that paper, it was signed in my
presence. I wrote that agreement. Alonzo Cook,

the plaintiff in this action, signed it, and A. T. Mc-

Laughlin and Frank Pinkham. I have had that pa-

per in my possession since in the United States Mar-

shal vault; it relates to the sheep that I had in my
possession under the replevin writ, Frank Pinkham

signed as a witness, not as a party.
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Here defendant's Exhibit No. 20 was offered and

received in evidence, the same being in words and

figures following, to wit

:

Defendant's Exhibit 20.

Big Creek, Bear Lake Co., Idaho, Sept. 5, 1905.

In the Matter of the UINTA HEREFORD CAT-

TLE CO.

vs.

ALONZO COOK.

It is hereby agreed between A. T. McLaughlin,

President of the Uinta Hereford Cattle Co., and

Alonzo Cook, that the sheep now in the custody of

R. Rounds, the U. S. Marshal for the Dist. of Idaho,

are to be taken to the east side of Bear Lake, that they

may be on better feed.

And that no matter what may be the final disposi-

tion of the above-named suit neither party to the

above-entitled action, either their heirs or assigns, are

to claim any damage through the fact that the sheep

are moved from their present range, Alonzo Cook

having delivered the sheep to the Uinta Hereford

Cattle Company in so far as he is concerned.

ALONZO COOK,
UINTA HEREFORD CATTLE COMPANY,

A. T. McLaughlin, Pres.

FRANK PINKHAM,
Witness.
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P. W. S^PULDING, called and sworn as a wit-

ness on behalf of the defendant, testified as follows

:

My name is P. W. Sr^piilding; I am an attorney at

law, residing at Evanston, Wyoming. I have resided

there six years.

Here witness' attention was called to papers mark-

ed in this case Defendant's Exhibits 1, 4, 5, 6, 7, 8, 9

and 2, and asked if he ever saw them before, and in

regard thereto witness testified as follows

:

I first saw those papers on the 21st day of August,

1905, at the banking house of North & Stone, Evans-

ton, Wyoming. Tliey were there in escrow.

Defendant rests.

Thereupon the following proceedings were had

:

Mr. NEBEKER.—Now, for the purpose of bring-

ing the trial to as rapid a conclusion as possible J

would just like to say informally here, I think we

might do so in this way : We have one document we

desire to introduce in evidence, and instead of putting

witnesses upon the stand and going through the

fonnality of asking questions, why not consent, gen-

tlemen, to making a fonnal offer on the lines that we

propose and let you make _vour objections, and let

the Court rule. We can suggest to you just the fonn

that we offer.

]^Ir. CLARK.—The testimony would have to be

specified so that there might be no error in the ruling

of the Court. If offer comes within the ruling of the

Court we have no objection.

The COURT.—Very well, make your offer.
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Whereupon there was offered aucl received in evi-

dence—the same being properly certified—Plaintiff's

Exhibit 8, the same being motion, affida^dt of H. M.

Sinclair, and order of the Court in the case in which

the same are entitled, to wit

:

Plaintiff's Exhibit No. 8.

In the District Court of Buffalo Count?/, State of

Nebraska.

UINTA HEREFORD CATTLE COMPANY (a

Corporation),

vs.

ALONZO COOK,

Plaintiff,

Defendant.

Motion.

Comes now, the defendant Alonzo Cook, bj^ his at-

torney H. M. Sinclair, and resi^ectfully moves the

Court that he be permitted to withdraw his cross-pe-

tition filed herein, for the following reasons, to wit:

1. That said cross-petition was prepared and filed

by the said H. M. Sinclair, acting for and on behalf

of the said Alonzo Cook and as his attorney, under

a misappreliension of the facts and cirrmnstances

surrounding the controversy herein.

2. That defendant does not desire to rely upon

the said cross-petition in this action.

Defendant also moves the Court that he l^e granted

forty days in v>'liich to file an amended and substi-

tuted answer herein.
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This motion is based upon the affidavit of the said

H. M. Sinclair, hereto attached, hereby referred to

and made a part hereof.

(Signed) H. M. SINiCLAIR.

In the District Court of Buffalo County, State of

Nebraska.

UINTA HEREFORD CATTLE COMPANY (a

Corporation),

Plaintiff,

vs.

ALONZO COOK,
Defendant.

Afl&davit.

State of Nebraska,

County of Buffalo,—ss.

H. M. Sinclair, being first duly sworn, deposes and

says:

1. That he now is, and ever since the day of

, 1905, has been, the attorney of record for the

defendant herein, Alonzo Cook.

2. That, upon the 23d day of December, 1905,

and pursuant to Ms employment as said attorney, and

during the absence of defendant from the State of

Nebraska, he filed herein the answer and cross-peti-

tion of the said defendant.

3. That said cross-petition was prepared and filed

in ignorance of the part of affiant of the rights of de-

fendant herein, in this, to wit : That affiant was not

wholly informed as to the action taken by the plain-

tiff herein, immediately prior to and after the exe-
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eutioii by the plaintiff and defendant of the agree-

ments, and each of them, set out in the answer herein.

That affiant, though informed by the tenns of one

of the agreements set out in said answer, of some

controversy in the courts of Idaho, between the plain-

tiff and defendant, affiant was in utter ignorance of

the rights of the said Alonzo Cook therein, or of the

circumstances and conditions contemi^oraneous with

the institution of said action and of the disposition

made of said action, until after the filing of the said

answer and cross-petition herein.

4. That affiant had not sufficient knowledge, as

defendant's attorney, of the various steps pursued

by the Uinta Hereford Cattle Company in Idaho,

through and by virtue of which the property of said

Cook was obtained by the said Uinta Hereford Cat-

tle Company, other than the documents set out in said

answer and cross-petition.

5. That affiant had not sufficient knowledge or in-

formation of the circumstances surrounding the exe-

cution of said agreements and notes mentioned in said

cross-petition and other dociunents, and without such

knowledge, at the time said ansvrer and cross-petition

were prepared, as to the incidents, facts and circum-

stances connected mth the controvers,y between plain-

tiff and defendant, affiant misapprehended and mis-

conceived the rights of the defendant in the prepara-

tion and filing of said cross-petition.

6. Upon information and belief affiant states that

the defendant Alonzo Cook is now, in an action pend-

ing in the State of Idaho, seeking to show that the
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transaction out of which said notes arose was fraudu-

lent ; that said defendant does not desire to rely upon

said notes, but that he is seeking to recover the prop-

erty for which said notes were given, or the value

thereof, in an independent action.

7. That the facts hereinbefore set out with refer-

ence to the preparation of the cross-petition herein,

apply with equal force and effect to the answer filed

herein.

Affiant therefore prays that the motion made to

withdraw his said cross-petition be granted and that

defendant be given forty days in which to file an

amended and substituted answer herein, and to adopt

such other course and procedure in the premises as

shall be proper, and in the judgment of affiant nec-

essary for the proper presentation of defendant's

case herein.

H. M. SINCLAIR.

Subscribed and sworn to before me this 23d day of

July, 1905.

(Signed) GEORGE A. NIXON,
Clerk District Court.
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In the District Court of Bujfalo County.

At a session of the District Court continued and held

pursuant to adjournment at the Courthouse, in

the Cit}^ of Kearney, County of Buffalo and

State of Nebraska, on the 27th day of July, 1906,

the Honorable BRUNO O. HOSTETLER,
Judge, being present and presiding in said court,

the following among other proceedings was had

and done, to wit

:

UINTA HEREFORD CATTLE COMPANY (a

Corporation),

ALONZO COOK,
vs.

Plaintiff,

Defendant.

Order of the Court.

Now, on this 2'7th day of July, 1906, this cause be-

ing called, the defendant asks, and upon due consider-

ation by the court is granted leave, to withdraw his

counterclaim and cross-bill.

To w^hich ruling of the Court the plaintiff duly ex-

cepts.

Mr. BUDGE.—Plaintiff now offers to prove that

the bill of sale, Defendant's Exhibit No. 1 ; the agree-

ment signed at South Omaha, Nebraska, August 15,

1905, Defendant's Exhibit No. 2; the agreement and

option signed at Paris, Idaho, Sept. 2, 1905, Defend-

ant's Exliibit No. 10; the notice of acceptance of the
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option, Defendant's Exhibit No. 12; the agreement

signed at Evanston, Wvomnig, dated Sept. 19, 1905,

Defendant's Exhibit No. 13, and each and all other

exhibits introduced on behalf of the defendant, and

offered in connection with the transaction to which

said exhibits relate, were each and all obtained, pro-

cured and the execution thereof induced by false and

fraudulent pretenses and conduct on the part of the

Uinta Hereford Cattle Company; that this offer is

not intended to apply to any evidence which the

Court., in ruling upon the question of fraud, held

might be admitted, that is, evidence of fraud which

might show that the plaintiif never did sign, and was

not a party to said documents and exhibits.

(Objected to as immaterial and incompetent.)

The COURT.—I sustain the objection of the

ground that it would have a tendenc}^ to contradict

or vary the temis of the written instruments, but I

will not exclude the evidence, which might tend to es-

tablish that plaintiff did not execute them.

To which ruling of the Court the plaintiff then and

there excepted, which exception was duly allowed.

VII.

After the introduction of certain other testimony

on behalf of the plaintiff (which said testimony is

not material in the consideration of the exceptions

herein specified, or the errors assigned) plaintiff rest-

ed in rebuttal.

Whereujoon defendant requested the Court for a

peremptory instruction to the jury to return a verdict

in favor of defendant, which request was by the Court

granted. To which ruling of the Court the plaintiff
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then and there excepted on the ground that the plain-

tiff in the case was entitled at least to have a verdict

for nominal damages, which said exception was duly

allowed.

Under said instruction of the Court the jury re-

turned the following verdict

:

^^Uinted States Circuit Court for the District of Ida-

ho, Southern Division.

ALONZO COOK,
Plaintiff,

vs.

FIDELITY & DEPOSIT COMPANY OF MARY-
LAND (a Corporation),

Defendant.

Verdict (in Bill of Exceptions).

We the jury in the above-entitled cause, find for

the defendant under instructions of the Court.

(Signed) A. E. ZENOR,
Foreman."

Plaintiff thereupon requested an extension of time

for ninety (90) days in which to prepare, serve and

file a bill of exceptions, which extension of time was

by the Court allowed.

JESSE R. S. BUDGE,
FRANK K. NEBEKER,
STEWART & STEWART,

Attorneys for Plaintiff.

Residence and post office address of Jesse R. S.

Budge, Pocatello, Idaho.
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In the Circuit Court of the United States for the Dis-

trict of Idaho, Southern Division.

ALONZO COOK,

Plaintiff,

vs.

FIDELITY & DEPOSIT COMPANY OF MARY-
LAND (a Corporation),

Defendants.

Order Approving, etc., Bill of Exceptions.

This cause having been brought on regularly before

the Court upon application of the plaintiff for the

settling and certifying of the bill of exception hereto

attached, and it appearing to the satisfaction of the

Court that the said bill of exceptions conforms to the

directions of the Court with reference to amendments

proposed by the defendant, and with reference to

plaintiff's proposed amendments to defendant's pro-

posed amendments, and that all of said amendments

as required by the Court have been embodied in the

plaintiff's proposed bill of exceptions as originally

filed ; and it appearing that said bill of exceptions has

been presented for settlement within time

;

Now, therefore, on motion of Jesse R. S. Budge,

Esq., Frank K. Nebeker, Esq., and Messrs. Stewart

& Stewart, the plaintiffs' attorneys, it is ordered that

said bill of exceptions, as the same now stands, and

as presented to me be, and it is hereby approved, al-

lowed and settled as the true bill of exceptions in this

cause, and that the same, as so settled be now and here
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certified accordingly by the undersigned, the Judge

who presided at the trial of this cause, and that said

bill of exceptions, when so certified, be filed by the

clerk and made a part of the record herein.

EDWARD WHITSON,
United States District Judge Who Tried Said Cause.

[Endorsed] : No. 107. In the Circuit Court of the

United States for the District of Idaho, Southern Di-

vision. Alonzo Cook, Plaintiff, vs. Fidelity & De-

posit Company of Maryland, a Corporation, Defend-

ants. Bill of Exceptions. Filed March 5, 1908. A.

L. Richardson, Clerk.

In the Circuit Court of the United States for the Dis-

trict of Idaho, Southern Division.

ALONZO COOK,
Plaintiff,

vs.

FIDELITY & DEPOSIT COMPANY OF MARY-
LAND (a Corporation),

Defendant.

Petition for Writ of Error, etc.

Alonzo Cook, plaintiff in the above-entitled cause,

feeling himself aggrieved by the verdict of the jury,

and the judgment entered thereon, on the 10th day

of October, 1907, comes now by Frank K. Nebeker,

Esq., Jesse R. S. Budge, Esq., and Stewart & Stewart,

his attorneys, and petitions said Court for an order

allowing said plaintiff to prosecute a writ of error

to the Honorable the United States Circuit Court of

Appeals foi' the Ninth Circuit, under and according-
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to the laws of the United States in that behalf made

and provided, and also that an order be made fixing

the amount of security which the plaintiff shall give

and furnish upon said writ of error, and that upon

the giving of such security all further proceedings

in this court be suspended and stayed until a deter-

mination of said writ of error by the United States

Circuit Court of Appeals of the Ninth Circuit.

Your petitioner respectfully states that he has filed

herewith his assignment of errors conmiitted by the

Court below in said cause, and intended to be urged

by your petitioner in the presentation of his writ of

error.

FRANK K. NEBEKER,
JESSE S. BUDGE,
STEWART & STEWART,

Attorneys for Plaintiff.

Residence & P. O. Address of Jesse R. S. Budge,

Pocatello, Idaho.

Service of copy hereof hereby acknowledged this

5th day of March, 1908.

D. WORTH CLARK,
JOHN W. PARISH,

Attorneys for Defendant.

[Endorsed] : No. 107. In the Circuit Court of the

United States for the District of Idaho, Southern Di-

vision. Alonzo Cook, Plaintiff, vs. Fidelity & De-

posit Company of Maryland, a Corporation, Defend-

ant. Petition for Writ of Error. Filed March 6,

1908. A. L. Richardson, Clerk.



120 Alonzo Cook vs.

In the Circuit Court of the United States, for the

District of Idaho, Southern Division.

ALONZO COOK,
Plaintiff,

vs.

FIDELITY & DEPOSIT COMPANY OF MARY-
LAND (a Corporation),

Defendants.

Assignment of Errors.

Comes now the plaintiff and files the following as-

signment of errors upon which he will rely upon his

prosecution of the writ of error in the above-entitled

cause.

I.

That the United States Circuit Court in and for

the District of Idaho, Southern Division, erred in re-

fusing to permit counsel for plaintiff in error to in-

troduce in evidence at the trial of said cause Plain-

tiff's Exhiliit 6, the same being the judgment of dis-

missal entered by the clerk of said Couil: upon the

18th day of December, 1905, in the case of the Uinta

Hereford Cattle Company, a corporation, plaintiff,

vs. Alonzo Cook, defendant.

II.

That the said Court erred in sustaining the objec-

tion of counsel for defendant in error to the following

question asked during the cross-examination of A. T.

McLaughlin, a witness on behalf of the defendant,

to wit

:
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*'Did you sa}^ anything at that time to the effect

that you would like to have hun come back and go

with you to Omaha, and see what nice offices you had,

and what nice people were connected with your com-

pany?"

To which question witness was expected to answer

either in the affinnative, that is, that he did make

such statement as indicated by said question (in

which event his answer would tend to prove the

fraudulent procurement of the various exhibits intro-

duced by the defendant to establish the transfer of

title to the property which ^vas the subject matter

of the replevin action in which the bond upon which

this action is based was given, and would also tend

to prove that said exhibits were procured in the exe-

cution of a preconceived fraudulent scheme on the

part of the Uinita Hereford Cattle Company), or

that he did not make such statement indicated by said

question (in which event said question and answer

would lay the necessar}* foundation for the impeach-

ment of said witness).

III.

That said Oourt erred in sustaining the objection

of counsel for defendant in error to the following

question asked during the cross-examination of A. T.

McLaughlin, a witness on behalf of the defendant, to

wit:

'

' I will ask you if you did not see him at that time,,

and if jovl did not say to him—if Mr. Mau did not say

to you at that time, how you came to get hold of the

sheep, and if you did not reply to him in substance
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and effect, that you aiiJ Uu' Ignited States Marshal

together had shown hiit. .i trick or twof"

L: reply to wliich queslion tlio witness was expected

to aiiswer either in the athrniative, that is to say,

that lie had stated to Mr. Man that witness and the

United States Marshal had shown Mr. Cook *'a trick

of two" (in which event liis answer woidd tend to

prove the t'randnlent procurement ot* the various ex-

hibits introduced hy defendant to establish the trans-

fer of title to the proi)er(y whicli was tlic subject mat-

ter of said replevin action, and that said exhibits were

procured in the execution of a preconceived fraudu-

lent scheme on the part of the Uinta Hereford Cattle

Company), or in the negative (in which event said

question and answer would lay the necessary founda-

tion for the impeachment of said witness).

IV.

That said Court erred in sustaining the objection

of counsel for defendant in error to the following

question asked during the cross-examinatin of A, T.

McLaughlin, a witness on behalf of the defendant,

to wit:

"I will ask you if you did not at that same time

say in substance and effect to Mr. Frank Man that

the whole property, sheep and cattle combined, only

stood you in $4,000.00, and that the notes that had

been given for the property were to be ]>aid at dif-

ferent future dates, and that l)y the time they be-

came due there would be no ])roperty to pay them

with?"

In reply to wliich question the witness was ex-

pected to answer, and would necessarily have an-
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swer^d, either that lie did naake sucli statement as

indicated in said question at the time and plaee spe-

cified (in which event his answer would tend to prove

the fraudulent procurement of the various e3diibits

introduced by defendant to establish the transfer of

title to the property which was the subject matter of

said replevin action, and that said exhibits were

procured in the execution of a preconoeived fn^udu-

lent scheme on the part of the Uinta Hereford Cattle

Company ), or that he did not make such a statement

as indicated in said question (in which event said

question and answer would lay the necessary founda-

tion for the impeachment of the witness).

V.

That the said Court erred in sustaining the objec-

tion of counsel for the defendant in error to the fol-

lowing question a&ked during the cross-examination

of the witness, A. T. McLaughlin

:

**I will ask you if you did not in that same con-

versation say to yir. Frank Man in substance and

eiffect, I have been laying along ever since I came to

this country for one of those Bear Lake sons-of

bitches, and now I have got him I am going to do

him good and plentyf
In reply to which the question the witness was ex-

pected to answer, and would necessarily have an-

swered either that he did make such statement (in

which event his answer would tend to prove the

fraudulent procurement of the various exhibits in-

troduced by defendant to establish the transfer of

title to the property which was the subject matter

of said replevin action, and that said exhibits were
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procured in the execution of a preconceived fraudu-

lent scheme on the part of the Uinta Hereford Cat-

tle Company), or that he did not make such state-

ment (in which event such question and answer would

lay the necessarv'^ foundation for the impeachment

of the witness).

VI.

That said Court erred in sustaining the objection

of counsel for the defendant in error to the follow-

ing offer of proof made by the plaintiff in error, to

wit:

''Plaintiff now offers to prove that the bill of sale,

Defendant's Exhibit 1 ; the agreement signed at South

Omaha, Nebraska, August 15, 1905, Defendant's

Exhibit 2 ; the agreement and option signed at Paris,

Idaho, September 2, 1905, Defendant's Exhibit 10;

the notice of acceptance of the option. Defendant's

Exhibit 12; the agreement signed at Evanston,

Wyoming, dated September 19, 1905, Defendant's

Exhibit 13 ; and each and all other exhibits introduced

on behalf of defendant, and offered in connection with

the transaction to which said exhibits relate, were

each and all obtained, procured, and the execution

thereof induced l)y false and fraudulent pretenses

and conduct on the part of the Uinta Hereford Cattle

Company ; tha-t said offer is not intended to apply to

any evidence which the Court in ruling upon the

question of fraud held might be admitted, that is,

evidence of fraud which might show that the plain-

tiff never did sign, and was not a part}^ to said docu-

ments and exhibits."



The Fidelity d: Deposit Company of Maryland. 125

VII.

That said Coui't erred in granting the request of

counsel for the defendant in error for a peremptory

instruction to the jury to return a verdict in favor of

defendant.

AVherefore, the said Alonzo Cook, plaintifl; in er-

ror, praj^s that the judgment of the Circuit Court of

the United States for the District of Idaho, Southern

Division, be reversed, and that said Court be directed

to grant a new trial of said cause.

JESSE R. S. BUDGE,
FRANK K. NEBEKER,
STEWART & STEWART,

Attorney's for Plaintiff in Error, Plaintiff in Lower

Court.

Residence & P. O. Address of Jesse R. S. Budge,

Pocatello, Idaho.

Sei^vace of copy hereby acknoAvledged this 5th day

of March, 1908.

D. WORTH CLARK,
JOHN W. PARISH,

Attorneys for Defendant.

[Endorsed] : No. 107. In the Circuit Court of the

United States for District of Idaho, Southern Divi-

sion. Alonzo Cook, Plaintiff*, vs. Fidelity & Deposit

Company of Maryland, a Corporation, Defendant.

Assignment of Errors. Filed with the Petition for

Writ of Error, this 6th day of March, 1908. A. L.

Richardson, Clerk.
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In the Circuit Court of the United States for Dis-

trict of Idaho, Southern Division.

ALOXZO COOK,
Plaintiff,

vs.

FIDELITY & DEPOSIT COMPANY OF MARY-
LAND (a Corporation),

Defendant.

Order Allowing Writ of Error, etc.

L^pon motion of Jesse R. S. Budge, Esq., Frank K.

Nebeker, Esq., and Stewart & Ste\Yart, attorneys

for the plaintiff, and upon filing a petition for a

writ of error, and an assignment of errors:

It is ordered that a writ of error be, and the same

is hereby allowed to have review in the United

States Circuit Court of Appeals for the Ninth Cir-

cuit, of the judgment heretofore entered herein on

the 10th day of Oetol^er, 1907, and that the amount

of the bond on appeal be and is hereby fixed at five

hundred ($500.00) dollars.

WM. B. GILBERT,
United States Circuit Judge.

Service of the within order and receipt of a copy

thereof admitted this 20th day of March, 1908.

JOHN W. PARISH and

D. WORTH CLARK,
Attorneys for Defendant in Error.

[Endorsed] : No. 107. In the Cii'cuit Court of the

United States for the District of Idaho, Southern
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Division. Alonzo Cook, Plaintiff, vs. Fidelity & De-

posit Company, of Marj^land, a Corporation, Defend-

ant. Order Allowing Writ of Error. Filed March

18, 1908. A. L. Richardson, Clerk.

In tJie United States Circuit Court for the District

of Idaho, Southern Division.

ALONZO COOK,
Plaintiff,

vs.

FIDELITY & DEPOSIT COMPANY OF MARY-
LAND (a Corporation),

Defendant.

Bond on V/rit of Error.

Know all men by these presents : That we, Alonzo

Cook, as principal, and Amasa M. Rich, and Ruel F.

Crawford as sureties, are held and finnly bound unto

the Fidelity & Deposit Company of Marj'land, a cor-

poration, defendant above named, in the smn of five

($500.00) dollars, to be paid to said Fidelity & De-

posit Company of Maryland, a coiporation, its suc-

cessors or assigns, to which paj^nent well and truly

to be made we bind ourselves, our heirs, executors

and administrators, jointly and severally, fimily by

these presents.

Sealed with our seals, and dated this 10th day of

Mch., A. D. 1908.

Whereas, the above-named plaintiff, Alonzo Cook,

lias sued out a writ of error to the United States

Circuit Court of Appeals for the Ninth Circuit, to
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reverse the judgment in the above-entitled cause in

the Circuit Court of the United States for the Dis-

trict of Idaho.

Now, therefore, the condition of this obligation is

such that if the above-named Alonzo Cook shall

prosecute said writ to effect, and answer all costs and

damages if he shall fail to make good his plea, then

this obligation shall be void, otherwise to remain in

full force and virtue.

ALONZO COOK,
Principal.

AMASA M. RICH,

Surety.

RUEL F. CRAWFORD,
Surety.

State of Idaho,

Countj'^ of Bear Lake,—ss.

Amasa M. Rich and Ruel F. Crawford, whose

names are subscribed to the foregoing undertaking,

being severally duly sworn each for himself says that

he is a resident and freeholder within the State of

Idaho, and that he is worth the sum specified in said

undertaking as the penalt}^ thereof, exclusive of

property exempt from execution.

AMASA M. RICH,

RUEL F. CRAWFORD,
Sureties.
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Subscribed and sworn to before me this 10th day

of March, 1908.

[Seal] DeMEADE AUSTIN,

Notary Public in and for the County of Bear Lake,

State of Idaho, Residing at Paris in said County

and State.

We are satisfied with the within bond and sureties

thereon.

JOHN W. PARISH,

W. WORTH CLARK,
Attorneys for Defendant.

The foregoing bond is hereby approved this 14th

day of March, 1908.

WM. B. GILBERT,

U. S. Circuit Judge.

[Endorsed] : No. 107. In the United States Cir-

cuit Court for the District of Idaho, Southern Divi-

sion. Alonzo Cook, Plaintiff, vs. Fidelity & Deposit

Company of Maryland, a Coi*poration, Defendant.

Bond on Writ of Error. Filed March 18, 1908. A.

L. Richardson, Clerk.

In the Circuit Court of the United States for the

District of Idaho, Southern Division.

ALONZO COOK,
Plaintiff in Error,

vs.

FIDELITY & DEPOSIT COMPANY OF MARY-
LAND (a Corporation),

Defendant in Error.
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Stipulation for Record on Return to Writ of Error.

It is hereby stipulated and agreed by and between

the res^^ective parties to the above-entitled cause,

through their attorneys of record, that the following

portions only of the record in said cause shall be cer-

tified b}^ the clerk of the above-entitled court to

the Circuit Court of Appeals for the Ninth Circuit

in response to the Writ of Error herein, to wit:

1. Amended ConiiDlaint.

2. Amended Answer.

3. Verdict.

4. Judgment.

5. Bill of Exceptions.

6. Petition for Writ of Error.

7. Assignment of Errors.

8. Order Allowing Writ of Error.

'9. Bond on Writ of Error.

10. Citation.

11. Writ of Error.

12. Certificate of Filing and Service of Plaintiff's

Pi'oposed Bill of Exceptions.

Dated this 20th day of March, 1908.

JESSE R. S. BUDGE,
FRANK K. NEBEKER,
STEWART & STEWART,

Attorneys for Plaintiff in Error.

D. WORTH CLARK,
JOHN W. PARISH,

Attoi-nevs for Defendant in Error.
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To Hon. A. L. Richardson, Clerk of the Above-en-

titled Court

:

In response to the writ of error in the above-en-

titled cause you are herebj^ requested to transmit

to the Circuit Court of Appeals those portions of the

record in said cause which are specified in the fore-

going stipulation.

JESSE R. S. BUDGE,
FRANK K. XEBEKER,
STEWART & STEWART,

Attorneys for Plaintiff in Error.

[Endorsed] : Xo. 107. In the Circuit Court of the

United States for the District of Idaho, Southern Di-

vision. Alonzo Cook, Plaintiff in Error, vs. Fidelity

(t Deposit Company of Maryland, a Corporation, De-

fendant in Error. Stipulation. Filed March 24,

1908. A. L. Richardson, Clerk.

In tJie Circuit Court of the United States, District

of Idaho, Southern Division.

ALONZO COOK,
Plaintiff,

vs.

FIDELITY & DEPOSIT COMPANY OF MARY-
LAND (a Corporation),

Defendant.
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Writ of Error (Original) .

United States of America,—ss.

The President of the United States to the Judges

of the Circuit Court of the United States for the

District of Idaho, Southern Division, Greeting:

Because, in the record and proceedings, as also in

the rendition of the judgment of a plea which is in

the said Circuit Court before you, or one of you, be-

tween Alonzo Cook, plaintiff in error, and the

Fidelity & Deposit Company of Maryland, a corpora-

tion, defendant in error, a manifest error hath hap-

pened to the great damage of the said Alonzo Cook,

plaintift' in error, as by his complaint appears

;

We, being willing that erix)r, if any hath been,

shoidd be duly corrected, and full and speedy justice

done to the j)arties aforesaid in this behalf, do com-

mand you, if judgment be therein given, that then

under your seal, distinctly and openly, you send the

record and proceedings aforesaid, with all things

concerning the same, to the United States Circuit

Court of Appeals for the Ninth Circuit, together with

this writ, so that you have the same at the city of

San Franciseo, in the State of California, within

thirty days from the date hereof in the said Circuit

Court of Appeals to be then and there held, that the

record and proceedings aforesaid being inspected,

the said Circuit Court of Appeals may cause further

to be done therein to correct that error, what of right,

and according to the laws and customs of the United

States, should be done.
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Witness the Honorable MELVILLE W. FUL-

LER, Chief Justice of the Supreme Court of the

United States, this 18th day of March in the year of

our Lord one thousand nine hundred and eight.

[Seal] A. L. RICHARDSON,
Clerk of the United States Circuit Court for the Dis-

trict of Idaho.

Allowed by

:

WM. B. GILBERT,
Circuit Judge.

Service of the within writ of error and receipt of

a copy hereof is hereby admitted this 20th day of

March, 1908.

JOHN W. PARISH,
D. WORTH CLARK,

Attorneys for Defendant in Error.

[Endorsed] : No. 107. In the Circuit Court of the

United States, District of Idaho, Southern Division.

Alonzo Cook, Plaintiff, vs. Fidelity & Deposit Com-
pany of Maryland, a Corporation, Defendant. Writ

of En-or. Filed March 24, 1908. A. L. Richardson,

Clerk.

In the Circuit Court of the United States, for District

of Idaho, Southern Division.

ALONZO COOK,

Plaintiff,

vs.

FIDELITY & DEPOSIT COMPANY OF MARY-
LAND (a Corporation),

Defendant.
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Citation on Writ of Error (Original).

Tlie President of the United States to the Fidelity

and Deposit Company of Maryland, a Coi'pora-

tion, and to D. Woi'th Clark, Esq., and John W.
Parish, Esq., its Attorneys, G-reeting:

You are hereby cited and admonished to be and ap-

pear at the United States Circuit Court of Appeals

for the Ninth Circuit to be held at the city of San

Francisco, in the State of California, within thirty

days from the date of this writ, pursuant to a writ

of error filed in the clerk's office of the Circuit Court

of the United States for the District of Idaho, South-

ern Division, w/herein Alonzo Cook is plaintiff, and

you, the said Fidelity & Deposit Company of Mary-

land, a coi-poration, are defendant in error, to show

cause, if any there be, why the said judgment in the

said writ of error mentioned should not be corrected

and speed}^ justice should not be done to the parties

in that behalf.

Witness the Honorable WM. B. GILBERT,
United States Circuit Judge, this 14th day of March.

1908.

WM. B. GILBERT,
United States Circuit Judge.

[Seal] Attest: A. L. RICHARDSON,
Clerk.

Service of the within citation and receipt of a copy

thereof admitted this 20th day of March, 1908.

JOHN W. PARISH,
D. WORTH CLARK,

Attorneys for Defendant in Error.
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[Endorsed] : Xo. 107. In the Circuit Court of the

United States for District of Idaho, Southern Divi-

sion. Alonzo Cook, Plaintiff, vs. Fidelity & Deposit

Company of Maryland, a Corporation. Defendant.

Citation. Filed March 24, 1908. A. L. Richardson,

Clerk.

Return to V/rit of Error (Original).

And thereupon it is ordered hj the Court that the

foregoing transcript of the record and proceedings

in the cause aforesaid, together with all things there-

unto relating, be transmitted to the said United

States Circuit Couii; of Appeals for the Ninth Cir-

cuit, and the same is transmitted accordingly.

[Seal] Attest: A. L. RICHARDSON,
Clerk.

In the Circuit Court of the United States in and for

the District of Idaho.

ALONZO COOK,
Plaintiff in Error,

vs.

FIDELITY & DEPOSIT COMPANY OF MARY-
LAND (a Corj3oration)

,

Defendant in Error.

Clerk's Certificate to Transcript of Record

(Original).

I, A. L. Richardson, Clerk of the Circuit Court of

the United States, in and for the District of Idaho,

do hereby certify that the above and foregoing
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transcript of pages from 1 to 97, inclusive, contain

true and correct copies of the amended complaint,

amended answer, verdict, judgment, certificate as to

proposed bill of exceptions, bill of exceptions, peti-

tion for writ of error, assignment of errors, order al-

lowing writ of error, bond on writ of error, stipula-

tion, writ of error, citation, retiu^n to writ of error

and clerk's certificate, in the above-entitled cause,

which together constitute the transcript of the record

and return to the annexed writ of error.

I further certif}' that the cost of the record herein

amounts to the sum of $60.00, and that the same has

been j)aid by the plaintiff in error.

Witness my hand and the seal of said Circuit Couit

affixed at Boise, Idaho, this 30th day of March, 1908.

[Seal] A. L. RICHARDSON,
Clerk.

[Endorsed]: No. 1591. United States Circuit

Court of Appeals for the Ninth Circuit. Alonzo

Cook, Appellant, vs. The Fidelity & Deposit Com-

pany of Maryland (a Corporation), Appellee.

Transcript of Record. Upon Appeal from the

United States Circuit Court for the District of

Idaho, Southern Division.

Filed April 10, 1908.

F. D. MONCKTON,
Clerk.
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UNITED STATES CIRCUIT COURT OF APPEALS
FOR THE NINTH CIRCUIT

\

Aloxzo Cook^

Plaintiff in Error,

vs.

Fidelity & Deposit Company of Mary-

land, a Corporation,

Defendant in Error.
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Jesse E. S. Budge,
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IN THE

CIRCUIT COURT OF APPEALS
FOR THE NINTH CIRCUIT

\

Alonzo Cook,,

Plaiutif in Error,

Fidelity & Deposit Compaxy of Mary-

i.Axr-. a Corporation,

Befenduui in Error.

STATEMENT OF THE CASE.

On the 28tli day of August, 1905, the Uinta Hereford

Cattle Company, a Nebraska corporation, filed in the

Thiited States Circuit Court for the District of Idaho, an

action in claim and delivery to recover from the posses-

sion of the ])laintiff in error, Alonzo Cook, certain per-

sonal property, to-wit : 8200 head of stock sheep, (being

i.ll of the sheep then in possession of said Cook)
;
sheep

camp outfits and equipment, together with five head of

horses, all of said property of the value of $30,000.00.

On said ^Sth day of August, 1905, the defendant in

error, the Fidelity & I)e]iosit Com]»any of Maryland, a

corporation, executed an undertaking in said action in

favor of the plaintiff in error in the sum of $60,000.00

"for the prosecution of the said action, for the return



of the said property to the said defendant, if return

thereof be adjudged, and for the payment to the said

defendant of such sum as may from any cause be recov-

ered against the said plaintiff, Uinta Hereford Cattle

Company, a cor]>oration."

By said action the said Uinta Hereford Cattle Com-

pany acquired possession of the property heretofore de-

scribed, and removed the same from the State of Idaho.

Thereafter on the 18tli day of December, 1905, said cattle

company filed in its said action its prfEcipe requesting the

dismissal thereof, and dismissal was upon said day there-

upon entered. There was no appearance of the defend-

ant', Alonzo Cook, in said replevin action, and no hearing

upon the merits or otherwise. This action is upon the

bond given by the defendant in error, the breach assigned

being the failure to prosecute said replevin action.

The defendant in error in its amended answer admits

the institution of the re])]evin action; the execution and

filing of the undertaking; the taking of 7855 head of shee])

and the other personal property heretofore described;

also the dismissal of said replevin action; but pleads,

among other things, certain written instruments and

agreements signed by the phiiutitf in error, .\.lonzo Cook,

])rior to tlie connnencement of said action, ])ur|)orting to

transfer title to said projierty to said Uinta Hereford

Cattle Comi>any, and ])ur])()rting to show consent of Cook

to a delivery of said ])roperty to said company; these

agreements are set forth in luifc rcrha and in legal effect

in said amended answer, which a]i]ieai's in tlie transcri])t

of the record.



At the trial of this cause plaintiff in error made his

jjrima facie ease by the introduction of the files in the

replevin suit, (except the judgment, which the Court

ruled was inadmissible, upon which ruling is based our

exception No. 1) and by proof of the seizure by the

United States Marshal of the property described in the

com]ilaint, and the removal thereof by the Cattle Com-

pany to the State of Wyoming, and by proof of the value

of the property. The defendant in error introduced said

written instruments and agreements, and other evidence

tending to prove the allegations of its amended answer.

Upon cross-examination of the chief witness for the de-

fendant in error, one A. T. McLaughlin, certain ques-

tions were propounded by the plaintiff in error for the

purp<ose of laying the foundation for the impeachment of

said witness by the introduction of evidence in rebuttal

to prove that each and all of said agreements and written

instruments introduced by defendant in error were ob-

tained and procured, and the execution thereof induced

by false and fraudulent representations, pretenses and

conduct, and to show that by reason of the fraud no title

passed to said Cattle Company by said agreements and

written instruments. The Court sustained objections to

said ([uestions upon the ground that such evidence tended

to vary the terms of said written instruments, and upon

the further ground that the only fraud which may be

shown to avoid a written instrument in an action at law

is fraud touching the execution of the instrument, such

as misreading, the surreptitious substitnjtion of one paper

for another, or obtaining by some trick or device an in-

strument which the party did not intend to execute.
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Upon these ruliugs are based exceptions 2 to 5 iuclusive.

After said rulings by the Court upon the objections to

said questions, and after defendant had rested, i)iaintiff

in error, in order to save time, and to shorten the record,

and with the consent of the Court and counsel for the de-

fendant in error, and as a part of his rebuttal, made a

general offer of proof, which is set forth on page 11-1- of

the transcript. As to this offer the same ruling was

made, which is the basis for exception No. 6. The Court

thereafter directed a verdict for the defendaiit, which is

the basis for exception No. 7.

SPECIFICATION OF ERROE.

The following is a specification of the errors u])on

which plaintiff in error will rely, and which he intends

to urge in the prosecution of the writ of error herein:

I.

That the United States Circuit Court in and for the

District of Idaho, Southern Division, erred in refusing

to ])ermit counsel for plaintiff in error to intioduce in

evidence at the trial of said cause plaintiff's exhibit 6, the

same being the judgment of dismissal entered by th.? clerk

of said Court u])on the 18th day of December. 11)05, in

the case of the Uinta Hereford Cattle Comjiany. a cor-

])oratiGn, plaintiff, vs. Alo7izo Cook, defendant.

II.

That V.w said Ccnirt erred in sustaining the objection

of counsel for defendant in error to the following (|ues-

tion asked dnring the cross-t-xamination of A. T.



McLaughlin, a witness on behalf of the defendant, to-wit:

"Did you say anything at tliat time to the effect that

you would like to have him come back and go with you

to Omaha, and see what nice offices you had, and what

nice peo])le were connected with your company?"

To which question witness was expected to answer

either in the affirmative, that is, that he did make such

statement as indicated by said question (in which event

]iis answer would tend to prove the fraudulent procure-

ment of the various exhibits introduced by the defendant

to establish the transfer of title to the property which

was the subject matter of the replevin action in which the

bond upon which this action based was given, and would

also tend tio prove that said exhibits were procured in

the execution of a preconceived fraudulent scheme on the

]>art of the Uinta Hereford Cattle Company), or that he

did not make such statement inicated by said (luestion

(in which event said question and answer would lay the

necessary foundation for the impeachment of said wit-

ness).

III.

That said Court erred in sustaining the objection of

counsel for defendant in error to the following question

asked during the cross-examination of A. T. ]\IcLaughlin,

a witness on behalf of tlie defendant, to-wit:

"1 will ask you if you did not see him at that time, and

if you did not say to him— if Mr. Man did not say to you

at that time, how you came to get hold of the sheep, and

if you did not reply to him in substance, and effect, that



you and the United States Marslial together had shown

him a trick or two!"

In reply to wliich (|uestion the witness w^as expected to

answer either in the affirmative, that is tio say, that he

had stated to Mr. Man that witness and the United States

Marshal had sliown Mr. Cook "a trick or two" (in which

event liis answer would tend tlo i>rove the fraudulent pro-

curement of the various exhibits introduced by defendant

to establish the transfer of title to the property which

w^as the subject matter of said replevin action, and that

said exhibits were procured in the execution of a precon-

ceived fraudulent scheme on the part of the Uinta Here-

ford Cattle Company), or in the negative (in which event

said question and answer woukl lay the necessary foun-

dation for the impeachment of said witness).

IV.

That said Court erred in sustaining the objection of

counsel for defendant in error to the following question

asked during the cross-examination of A. T. AIcLaughlin,

a witness on behalf of the defendant, to-wit:

"I will ask you if you did not at tliat time say in sub-

stance and effect to Mr. Frank ^Fau that the whole ])iop-

erty, sheep and cattle combined, only stood yon in

$4,000.00, and that the notes that had been given for tlie

propertiy were to be paid at different future dates, and

that liy till* time they Ixn-ame due there would be no ])ro[)-

erty to juiy them willi"'

In reply to wliicli (Ule^•tion the witness was expected to

answer, and would necessarily have answered, either that

lie did make such stntement as indicated in said (luestion
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at tke time and i>lace specified (in wliicli event his answer

would tend to prove the fraudulent })rocurement of the

various exhibits introduced by defendant to establisli the

transfer of title to tlie property wliich was the subject

matter of said replevin action, and that said exliibits

were procured in the execution of a preconceived fraudu-

lent scheme on the part of the Uinta Hereford Cattle

Company), or that he did not make such statement as in-

dicated in said question (in which event said question

and answer would lay the necessary foundation for the

iiiqveachment of the witness).

V.

That the said Court erred in sustaining the objection of

counsel for the defendant in error to the following ques-

tion:

"I will ask you if you did not in the same conversation

say to Mr. Frank Man in substance and effect, I have

been laying along ever since I came to this country for

one of those Bear Lake sons-of-bitches, and now that I

iiave got him I am going to do him good and plenty?"

In reply t-o which cjuestion the witness was exi)ected to

answer, and would necessarily have answered either that

he did make such statement (in which event his answer

would tend to prove the fraudulent procurement of the

A'arious exhibits introduced by defendant to establish the

transfer of title to the property wliicli was the subject

matter of said re])levin action, and that said exhibits were

procured in the execution of a preconceived fraudulent

scheme on the ]>art of the Uinta Hereford Cattle Com-
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pany), or that he did not make such statement (in which

event such question and answer would lay the necessary

foundation for the impeachment of the witness).

VI.

That said Court erred in sustaining the objection of

counsel for the defendant in error to the following offer

of proof made by the plaintiff in error, to-wit:

"Plaintiff now offers to i)rove that the bill of sale, de-

fendant's Exhibit 1; the agreement signed at South

Omaha, Nebraska, August 15, 1905, defendant's Exhibit

2 ; the agreement and option signed at Paris, Idaho, Sep-

tember 2, 1905, defendant's Exhibit 10; the notice of ac-

(•e]>tance of option, defendant's Exhibit 12; the agree-

ment signed at Evanston, Wyoming, datied September 19,

1905, defendant's Exhibit 13; and each and all other ex-

jiibits introduced on behalf of defendant, and otfered in

connection with the transaction to which said exhibits,

relate, were each and all obtained, procured, and the exr*-

cution thereof induced by false and fraudulent ])retenscs

and conduct on the part of the Uinta Hereford Cattle

Company; that said olfer is not intended to a]>]ily to any

evidence which the Court in ruling u]>on the (jnestion of

fraud held might lie admitted, that is, evidence of fi-nisd

which might show that the i>laintift' nevor did sign, and

was not a ];arty to said documents and exhibits."

Vil.

That said (^ourt eircd in granting the request of coun-

sel for the defendant in error for a peremptory instruc-

tion to the jui'v to return a verdict in favor of defendnr*.
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AEGUMENT.

The Ruling Excluding the Judgment Entered in the

Replevin Action by the Clerk.

This exception is really teclmical because the defeiid-

<"!nt in error admits the dismissal of the action. (Trans,

pp. 10, 32 and 37). It is true that explanations are plead

as a. justification for the admitted dismissal, hut as a

matter of law said explanations do not justify, for even

though the plaintiiff in error consented to such dismissal,

or should he have actually procured it, the defendant in

error would not have been released from liability upon

the bond unless the defendant in reple\nn expressly

waived all rights to damages.

Hall vs. Smith, 10 Iowa, 45.

O'Neal vs. Wade, 3 Ind., 410.

Shinn on Eeplevin, Sec. 756.

Cobby on B-plevin, (2nd Ed.) 1253, 1363.

The particular reason assigned for excluding the judg-

ment was that it was entered by the clerk. (Trans, p.

68). It will be noticed that the prtecipe for dismissal was

directed to the clerk and signed by the attoraeys for the

T'^inta Hereford Cattle Company, (Trans, p. 67), and was

as follows:

''Please dismiss of record the above entitled action,

the controversy' therein involved having been settled be-

tween the parties. The dismissal may be at plaintiff's

costs. '

'

In common law causes the federal i)rocedure as to dis-

missals conforms to the State practice

:
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Roses Code Fed. Proc, Vol. 1, Sec. 919.

Gassman vs. Jarvis, 94 Fed., 603.

Wolcott vs. Stiidebaker, 34 Fed., 13.

Morrison vs. Bernards Townshii^, 35 Fed., 400.

Revised Statutes of Idaho 1887, Section 4354, provides:

"An action may be dismissed, or a judgment of non-

suit entereded, in the following cases

:

"1. By the plaintiff himself, at any time before trial

upon the pajanent of costs ; Provided a counterclaim has

not been made or affirmatiive relief sought by the cross-

complaint or answer of defendant. If a provisional rem-

edy has been allowed the undertaking must thereupon be

delivered by the clerk to the defendant, who may have

his action thereon.

"5. By the Court, ujion motion of defendant, when,

upon the trial, the plaintiff fails to prove a sufficient case

for the jury. The dismissal mentioned in the first two

subdivisions is made by entry in the clerk's register.

Judgment may thereupon be entered accordingly."

In the case of Boyd vs. Steele (Ida.) 59 Pac, 21, the

plaintiff, through his attorney, filed a formal dismissal,

and dii'cct{>d tlie clerk to enter a dismissal in the register

of actions, which was accordingly done, and the clerk

also signed and filed a formal judgment of dismissal.

Th? Court held that there had been a substantial compli-

ance with the statute. Construing the statute sti-ictly, the

I'lair.tilf only may dismiss, and the dismissal nmst l>e hy

"entry in the clerk's register," but in the case just cited

the Ccnrt states that th? clerk, ujxju re(|uest of the plain
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tiff, and not the plaintiff himself, should make such entry.

This is undoubtedly the correct practice.

Jarnes vs. Center, 53 Cal., 31.

McLeran vs. McNamara, 55 Cal., 508.

Kaufman vs. Su]>erior Court, (Cal.) 46 Pac,

904.

In the replevin suit instituted by the Uinta Hereford

Cattle Company the plaintiff by its attorneys, requested

the clerk to dismiss, and it was the clerk's judgment of

dismissal which we offered in evidence and which the

C^ourt excluded.

It is said in the case of Boyd vs. Steele, supra:

"In re})levin suits, when ])roperty has been taken from

defendants and delivered to plaintiff, and in divorce

suits, when alimony or other relief has been asked for by

defendants, voluntary dismissals by plaintiffs ought not

to be allowed, and are not pennitted by the provisions

of said section 4354 E. S.", but this dictum has reference

only to cases in which issue has been joined and affirma-

tive relief has been asked by the defendant, for, except in

such cases, the last sentence of subdivision 1, Sec. 4354,

above cjuoted, expressly recognizes the right of ])laintift'

to dismiss in a replevin suit, though of course he renders

the surety liable if he dismisses in disregard of the rights

of the defendant. In the re])levin suit brought by the

(*attle Company against Cook, the plaintiff could cer-

tainly dismiss (if it so chose to violate the bond) because

no affirmative relief had heen asked by defendant, in fact,

no answer whatever had been filed. Though the admis-

sions of tlie defendant as to the dismissal are binding
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upon it we contend that we are entitled to introduce in

evidence our Exhibit 6.

Evidence of Fraud Admissible in cm Action at Law to

Avoid a Written Instrument or Contract^ Even Though

the Signer of the Instrument Knoiringhj and, Intent ion-

ally Signed It, If He Was Induced to Sign by Fraudu-

lent Conduct, Pretenses and Representations.

The rulings of the Court, which we assign as errors

Nos. 2 to 6 inclusive, are based upon the decision in the

case of Hill vs. Northern Pacific Kaiiroad Company, 104

Federal, page 754. That case was one in which the plain-

tiff by replication admitted the execution of the release

set forth in the answer, wiiich, by its terms, discharged

the defendant from all liability for damages for personal

injuries, but, alleged in avoidance that the release was

obtained by false and fraudulent representations. A de-

murrer was interposed to the replication, and was sus-

tained upon the theory that the replication was bad in

an action at law. The rule announced in the Hill case is

supported by numerous authorities, from which the fol-

lowing are selected:

Hartshorn vs. Hay. GO U. S., 211 ; lo Law Ed.,

605.

George vs. Tate, 102 U. S., 5(U; 20 Law Ed.. 232.

Vanderveiden vs. Railway Co., 61 Fed., 54.

Heck vs. Railway Company, 147 Fed., 775.

Simpson vs. Railway Com])any, 159 Fed., 42.''.

We are confronted with the question as to whether or

not; these decisions control the case at bar.
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In the first case the question presented was as to tlie

right to attacl<^ for frand and failure of consideration cer-

tain assignments of patent rights, said assignments being

under seal, it was hekl that,

"The general rule is, that in an action upon a sealed

instrument in a court of law, failure of consideration, or

fraud in the consideration, for the purpose of avoiding

the obligation, is not admissible as between parties and
privies to the the deed; and more especially where there

has been a part execution of the contract. The difficulties

are in adjusting the rights and equities of the |)arties in a

courti of law; and hence, in the states where the two sys-

tems of jurisprudence prevail, of equity and the common
law, a court of law refuses to open the question of fraud

in the consideration or in the transaction out of which

the consideration arises in a suit iipon the sealed instru-

ment, but turns the party over to a court of equity, where

the instrument can be set aside upon such terms as, un-

der all the circumstances, may be equitable and just be-

tween the parties, A court of law can hold no middle

course; the question is limited to the validity or iiivalidity

of the deed."

In George vs. Tate the action was upon a bond; the de-

fense was fraud in the procurement thereof. The follow-

ing is from the opinion:

"Proof of fraudulent representation by Myers & Green

beyond the recitals of the bond, to induce its execution

by the )>laintiff in erroi- was ])roperly rejected.

"It is well settled that the only fraud ])erraissible to

be ]Troved at law in these rases is fraud touching the exe-

cution of the instrument such as misreading, surre])ti-

tious substitution of one ]ia|)er for another, or obtaining
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by some otlier trick or device an instrument which the

l)arty did not intend to give."

Then follows the citation of Hartshorn vs. Day, and

otlier cases.

The other three cases involve the right in an action at

law to avoid a release u|)on the gronnd of fraud in its

procurement as distinct from fraud toucliing the execu-

tion thereof, and in the Vandervelden case, and also in

the Heck case, quotations from the opinions in the Harts-

horn-Day and George-^ate cases are set forth in su])port

of the decision. The particular reason upon which the

holding is based in each of these cases is, that the rule

which obtained at common law with respect to instru-

ments under seal, or specialties, should be applied; and

the same reasoning justifies the decision in Hill vs. Xoi tli-

ern Pacific Railroad Company, sui)ra, for Judge Hanford

states

:

"The rule makes a distinction between cases where the

execution of a written instrument has been obtained by

trick or fraud, to which the as&snt of the party executing

it was not given intentionally, and cases where instru-

ments have been executed intentionalh' and understand-

Ingh, but where the mind of th? party has been alfected

and assent secured by means of false representations and

deceit, and holds that in cases where the execution of an

instrument has been obtained by fraud or trick, without

assent of the party executing it, the instrument is entir:-

ly void, and should be disrcgardvcl in an action at hiw in

which the plea of non est factum has been interposed, but

in cases of ths other class written instruments intention-

ally executed are only voidable at the option of their

makers, and effect n:ust be given them as valid in.stni-
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ments until they are annulled by judicial decree in a direct

proceeding for the purpose. Hartshorn vs. Day, 19 How.,

211, 15 L. Ed., 605 ; George vs. Tate, 102 U. S.,. 564, 26

L. Ed., 232."

The fact that mention is made of " non est factum" as

defining the limits within which defense might be made

at law clearly indicates that tlie Court had in mind the

fact that he was dealing with a si>ecialty and was an-

nouncing the rule as to specialties, for only as to such

instruments was "non est factum" the proper plea at

law. Furthermore, the cases cited in support of the rule

announced by the Court are such only as deal with special-

ties, which again forces the conclusion that the Court was

only attempting to define the rule as to such instruments.

Judge Hanford's statement in concluding his opinion

that "no distinction can be recognized between sealed

instruments and other writings which the parties exe-

cuting them have intended to make valid'' in no way con-

flicts with our theory of his decision because his earlier

statement in the beginning of the last paragraph that

•'the same effect must be given to this instrument as to a

sealed instrument, for the reason that in this state 'the

use of private seals upon all deeds, mortgages, leases,

bonds, and other instruments and contracts in writing,

has been abolished,' " indicates that tlie meaning intended

to bo conveyed was that instruments which formerly were

known as sealed instruments were entitled under tlie

statute to the same dignity as i)rior to its enactment, and

that in the Federal court of Washington, such instru-

ments, u].ou which the seal was no longer of any virtue,

must still be treated as in effect the same, and subject
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to only such defenses at law as were recognized prior to

the statute, or such as are proper in jurisdictions where

seals are still in use. In other words, Judge Hanfo^d's

reasoning implies that the ol)ject of the statute was to

do away with the necessity for seals without destroying

the dignity of the instrument, and without subjecting it

to the additional defenses which had always been proper

as against unsealed instruments. It is clearly evident

that the Court had in mind the character of the instru-

ment he was considering, as it was regarded at common

law.

"The old common law rule was that every contract or

agreement ought to be dissolved by matter, of as high a

nature as the contract or agreement itself; and it was

further the rule that a release of a right of action, wheth?r

founded on a simj^le contract, or a specialty, had to be by

deed under seal to be of any efficacy."

Am. & Eng. Enc. of Law, 2 Ed., Vol. 24, p. 286.

Anson on Contracts (Knowlton's 2nd Am. Ed.)

p. 414.

[n supjiort of our confention that it was specialties only

that the courts upheld against attack for fraud, (except

fraud touching the execution) we call attention to the

case of Huston vs. Williams (Ind.) 3 Blackf., 170, 25 Am.

Dec, 84.

We (|U()te from the opinion:

"diitty in his first volume says that fraud and covin

is a defense to a bond at connnon. law. He must certainly

allude to fraud and covin in tbe execution of tlie bond, b<?-

cause no doctrine is better settled than the doctrine that
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fraud, falseliood, or deceit respecting the consideration

is no legal defense at common law to a bond. It is other-

wise with respect to simple contracts, but wlien applied

to a bond it is a defense in equity only, unless it is made
a defense at law by statute."

See also the very instructive case of Phillips vs. Pot-

ter, 7 E. I., 289-82 Am. Dec, 598, and Am. & Eng. Enc.

of Law, Vol. 14, p. 199.

It was as to specialties that the general issue non est

factum was applicable; it was under this plea at coimnon

law that the defense might be interposed thati a deed or

other specialty was never executed, that is to say, tliat it

was never a valid instrument in law; but it was not per-

missible^ introduce any evidence which would tend to

show thatj^mstrumenti was merely voidable.

Shipman on Common Law Pleading, Section 197.

Andrews Stephens' Pleading, Section 113.

With many courts it became tlie fixed and established

rule in law actions, that as to such instruments the only

defenses which were permissible were such only as were

formerly provable under the plea of non est factum at

coimnon law. The decisions heretofore cited lay down

the doctrine that the Federal Courts are bound to observe

the distinction between legal and equitable defenses, and

that they cannot without legislative warrant follow con-

trary decisions of state courts witliin their respective

jurisdictions which hold that equitable defenses are per-

missible in law actions, or vary in any respect from the

rules of procedure w^hich obtain where law and equity

are administered bv different tribunals.
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In tlie case of Wagner vs. Xational Life Insurance

Company, 90 Fed. Eep., p. 395, Judge Taft holds that

while as to other specialties, the strict rule of the com-

mon law is still respected, it is no longer recognized either

in common law states or in England with respect to re-

leases, and holds that fraud in the procurement of a re-

lease may be shown at law, though such fraud does not

touch the execution thereof. See also

:

Wehb vs. Steele, 13 N. H., 230.

R.. R. Co. vs. Welch, 52 111., 183.

R. R. Co., vs. Lewis, 109 111., 120.

Hoitt vs. Holcomb, 23 X. H., 535.

But whatev^er may be the true rule as to specialties, it

is certainly not the rule that other written instruments,

which at common law were and are known as sim])le con-

tracts, as contradistinguished from contracts under seal,

may not be attacked in an action at law for fraud which

was the inducement for the execution thereof as well as

for such fraud as touches tlie execution.

In discussing the effects of fraud upon a contract,

Anson in his work on contracts heretofore cited, at page

212 declares that the injured i)arty has a right to "avoid

the contract, and so may

(a) Resist an action brought upon it at cominon law.

(h) Resist specific ])crformancc when sought in e<iuity.

(c) Obtain a judicial iivoidance of th? contract in

equity. '

'

The following is the declaration of the Supreme ("oui't

of New Jersev

:
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"NoT is tiie admission of parol evidence, for tlie pur-

j)Ose of avoiding a written contract on the ground of

fraud, confined to such testimony as goes to show that a

party was lured to make a contract other than that in-

tended, as hy the substitution of one contract for another

by trickery, or by misreading a contract to an illiterate

person. Parol testimony may be admitted to show that

the execution of a written contract was brought about by

a fraudulent representation. The force given to a seal,

which formerly excluded testimony in respect to the fail-

ure of consideration in a specialty, is now abolished by

legislation, so thait the rule above stated respecting the

admissibility of fraudulent representation, is now appli-

cable to all contracts. '

'

"The right to prove fraud, in whatever shape it may
exist, to avoid written contracts, has been so uniformly

recognized that it can hardly be said to have been the

subject of serious judicial discussion. The power to con-

sider parol evidence in regard to its effects upon con-

tracts in respect to the question of fraud, has been passed

over sub silentio, and the courts have gone on to consider

the probative force of the testimony. No case has been

discovered by the industry of counsel which excluded

such testimony, and all the cases in which judges have

touched upon the subject have assumed tlie admissibility

of testimony setting u]) fraudulent representations to

avoid a written contract."

Cummings vs. Case, 52 X. J. Law, 77; 18 Atl.,

972.

See also,

Smith on Fraud, Sec. 26."3.

CS-c, Vol. 17, p. 695.
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Slieldon Co. vs. Harleigli Cemetery Assn., (N.

J.) 62 AtL, 189.

Anderson vs. Scott (N. H.) 47 Atl., 607.

Thomas vs. Grise, (Del.) 41 Atil., 883.

Ramsdell vs. Edgarton, 8 Met. (Mass.) 227; 41

Am. Dec, 503.

Cushing vs. Rice, 46 Me., 303 ; 71 Am. Dec, 579.

Peck vs. Jenison, (Mich.) 58 N. W., 312.

Larabee vs. Fairbc^nks, (Me.) 41 Am. Dec, 389.

Howard vs. Turner, 155 Pa. St., 349.

Blackman vs. Johnson, 35 Ala., 252.

Nelson vs. Wood, 62 Ala., 175.

Fashion Co. vs. Skinner, 64 Hnn., 294.

Elliott on Evidence, Sec. 593.

Plotson vs. Browne, 9 C. B. N. S., 441.

Tabor vs. Peters, 71 Ala., 90.

Page on Contracts, Vol. 2, Sec 1211.

Courts of equity and courts of law have, in general, a

concurrent jurisdiction to suppress and relieve against

fi'aud.

Kerr on Fraud, }). 44.

Supreme Council, etc., vs. Beggs, 110 111. Ai)p.,

139.

Smith on Fraud, Sec. 239.

The Federal Courts also recogiiize that the ruh^ an-

nounced in the llill case is not a))i;licable to written in-

struments which are not specialties, and hold that fraud

ether than tha.t which touches the execution, ir.ay he

]iroved ait law.
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Life Insurance Co. vs. Bailey, 13 Wall., 616; 20

L. Ed., 501.

American Alkali Co. vs. Salom, 131 Fed., 46.

Barreda vs. Silsbee, 21 How. (U. S.) 146.

Russell vs. Clark, 7 Crancli, 69; 3 L. Ed., 271.

Crossby vs. Emerson, 142 Fed., 713.

Warrington vs. Ball, 90 Fed., 464.

Barreda vs. Silsbee, 21 How., 146.

Carrigan vs. Massachusetts Benefit Assn., 26

Fed., 230.

In the case of Insurance Co. vs. Bailey, the company

having refused to pay certain policies on the ground that

they were obtained by fraudulent misrepresentations and

by the suppression of material facts, brought a suit in

chancery for a cancellation of the policies upon the same

ground. The Court held that such fraud was a prop>er

defense at law in an action by the holder of the policies,

and that the company should be left to its legal defense

;

that equity would not entertain the suit for cancellation.

Upon the x>articular (juestion here presented wo also

have the decision of a federal court. We quote from the

syllabus

:

"In an action upon a replevin bond, it is competent for

the defendant, in mitigation of damages, to show title to

the property in the plaintiff in replevin, and the plaintiff

may rebut such evidence, by showing that the deed, under

which the plaintiff in reiilevin claimed title, wns fraudu-

hnt and void."

Ringgold vs. Bacon (Fed. Cas., 11. 8-1-2) 3 Crnneh

C. C, 257.
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It may be suggested that the evideuee offered by phiiu-

tiff in eiTor tended to vary the terms of the written in-

strument. As to such an objection we say that "the rule

that parol evidence is inadmissible in such a case does

not apply as against either party to a contract and a third

person as the estoppel on which the rule rests must be

mutual, and the third person is not bound by the con-

tract."

Sigua Iron Co. vs. Greene, 88 Fed., 207.

Shreve vs. Crosby, 72 N. J. L., 492; 63 Atl., 338.

Am. & Eng. Eiic. of Law, 2nd Ed., Vol. 11, p.

550, and note.

Barreda vs. Silsbee, 21 How., 146, 16 L. Ed., 86.

Banks vs. Dunn, (N. J.) 27 Atl., 908.

Greenleaf on Ev., 15th Ed., Vol. 1, p. 375, See.

279.

Upon principle the plaintiff is in the same situation

that a defendant in replevin would be at conmion law

where he defended upon the ground that piainlilf had no

title because of fraud in the sale. In such a case fraud

has always been recognized as a defense both at connnon

law and under the reformed procedure.

Cobbey on Eeplevin, 2 Ed., Sec. 752.

Shimi on Replevin, Sec. 562.

Cornwall vs. Alix (Ida.) 34 Pac, 893.

Sinitli on Fraud, Sec. 128.

Pierce vs. Hill, 35 Mich., 194; 24 An^ Hep., 541.

Quincy vs. Hall. 1 Pick., 357 (Mass.) 11 Am.

Dec, 198.
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stern Auction & Com. Co., vs. Mason, 16 Mo.

App., 473.

Or where defendant pleads title in a third person, the

plaintiff may show snch title fraudulent.

Hartt vs. McXeil, 47 Mo., 526.

From the foregoing authorities it is clearly evident

that the Court committed error in sustaining the objec-

tions to the questions asked witness McLaughlin, and in

rejecting the proof offered by the plaintiff for the pur-

pose of showing that the bill of sale, agreements and other

written instruments introduced by defendant were pro-

cured, and the execution thereof by the plaintiff induced,

})y false and fraudulent representations, pretenses and

conduct.

That said documents are simple contracts needs no

citation of authority.

Plninfi/f Was Entitled Under the Proof to Nominal Dam-

ages at Least, and It Was Error to Direct a

Verdict for the Defendant.

As the case stood at the time request was made for a

p^eremptory instruction, the evidence of the defendant

was important only as atfecting the question of damages.

If we concede for argument's sake that the bill of sale,

agreements and otlier exhibits introduced by defendant

proved that title to the property was in the Uinta Here-

ford Cattle Company when tlie replevin suit was com-

menced, still the plaintiff was entitled to a judgment
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against the suretA^ for a breacli of the bond because of a

failure of the Cattle Company to prosecute its action.

The plea of the surety that title was in the plaintiff in

replevin is etfective only in mitigation of damages:

Cobby on Eeplevin, 2ud Ed., Sec. 1380, p. 790.

Cobby on Eeplevin, 2ud Ed., Sec. 1372.

Cobby on Replevin, 2nd Ed., Sec. 1198.

Sherry vs. Foresman, 6 Blackf. (Ind.) 56.

Crabbs vs. Koontz (Md.) L. 3 Atl., 591.

Ency. of Evidence, Vol. 11, pp. 250-251.

Jones vs. Smith, (Me.) 10 Atl., 256.

The plaintiff had made a prima facie case by proving

all allegations of his complaint except as to the dismissal

of the replevin action which is confessed by tlie amended

answer; a motion for nonsuit had been submitted and

denied (Trans., p. 69) ; there was no attempt on the part

of tlie defendant to meet any of the plaintiif 's proof con-

cerning either the proceedings in the replevin suit, the

seizure and removal from the State of the iirojierty, or

the value of the property, its whole defense was directed

to the issue of title, and it was to this issue only that its

evidence was material.

In view of this condition of the record the plaintiff

was certainly entitled to a verdict for nominal damages

notwithstanding that the various conti'acts and exhibits

signed ])y him stand, under the ruling of the Court, un-

explained.

As to ea<^h of tliL' three (|uestions ])res(Mited, we most
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rospectfully submit that our position is well taken in law,

and that the Court connnitted error.

Jesse R. S. Budge,

Frank K. Nebeker,

Stewart & Stewart,

Attorneys for Plaintiff in Error.

Service of copy hereof hereby acknowledged this

C
.fTT.T. . . .day of September, 1908.

Attorne-'y^rfor Defendant in Error.
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IN THE

CIRCUIT COURT OF APPEALS
FOR THE NINTH CIRCUIT

Alonzo Cook,

Phiintiff' in Error.

vs.

Fidelity & Deposit Company of Mary-

land, a Corporation,

Defendant in Error.

A motion is pending herein to quash the Bill of Excep-

tions, and in order to avoid the necessity of the Court

searching the records in this matter at two different times,

we have thought the Court woukl }n'efer to have the mo-

tion submitted just prior to the hearing of the case, and

for this reason, have taken this method of presenting ar-

gument and authorities in favor of the motion to quash.

The facts concerning the settling and allowing of the Bill

of Exceptions filed herein are set out in the motion, and

hritfl\, arc about as follows:

The above ease was tried in the United States Circuit

Ccr.il for tl:e District of Idaho, Southern Division, at

Pocatello, Idaho, in October of last vear, to the Court,
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Jiidge Whitson, and a jui'y. The jury returned its ver-

dict on tlie lOtli day of October, 1907, wliicli was tlie last

day of the term at wiiich said case was tried, and judg-

ment on the verdict was entered on the same day. At

the conchision of the trial, and after the verdict had been

returned, counsel for plaintilf in error reciu)esti3d and

were granted ninety days in w^iich to prepare, serve and

file a Bill of Exceptions, the ninety days to date from

October 10, 1907. Tli? record in tliis case discloses that

a proposed Bill of Exceptions was filed on the 28th day

of December, 1907, having been served upon counsel for

defendant in error the day before. The Bill of Excep-

tions was setitled and allowed by his honor. Judge Whit-

son, about -the 5th day of March, 1908, and was filed on

March 5, 1908, long after the time allowed for the filing

of the same. At the time said Bill of Exceptions was set-

tled, allowed and filed, to-wit, March 5, 1908, the Court

was without jurisdiction to settle and allow the same. Xo

stipulation of counsel or of parties was ever entered into

extending the ninety days' time in which to file said I^ill

of Exceptions. No order of court was ever obtained ex-

tending said time. The term of court in which said case

was tried naving adjourned on the day said case was con-

cluded, and said ninety days having clai'.sed before the

allov^ing, Settling aiul filing of said 1^111 of Excejjtions,

the time could not be extended either by order of court

or stipulation of parties in which to file the Bill of Excep-

tions, and the Oourt therefore had no jurisdiction of the

case when the Bill of Exceptions was allowed and filed in

.Marcli of 1908. It is probably unnecessary to cite authori-

ties on this ])roposition of law, but we p.ray the indulgence



of the Court in calling attention to a few cas:s that we

believe to be decisive of the (inestion here involved.

In case of K. & T. R. B. Co. v. Russell, 60 Fed., 5(!1,

Eighth Circuit, the Court say:

"Inasmuch as a bill of excpptions cannot be allowed

after the term at which the judgment was entered, except

by virtue of an order entered at that term, or by standing

rule of court, in the absence of such a rule, the court has

no power in vacation to enlarge the time fixed for filing

the liill of exceptions by an order entered during tlie term;

and where no conesnt to such enlargement was given by

defendant in error a bill of excejUions so allowed is no

part of the records and cannot lie considered on writ of

error.''

[n United States v. Carr, Gl Fed., 802, Eighth Circuit,

the Court say:

• 'A bill cf exc3p>tions signed and filed after the term

at which judgment is entered does not become part of the

record, and will be ignored, unless it affirmatively appears

that it was so signed and filed by consent of parties or in

compliance with a standing rule of court, or an order

made and entered of record at the trial term, or unless it

app-vEars that the court's control over the record was pre-

served by the pendancy of a motion for a new trial."

In :\Iillsr V. Morgan, (17 Fed., 82, FifMi Circuit, the

Court say

:

"A bill of exceptions allowed and filed after the close

of the term without authority or any standing rule or

consent of the parties, and not within the time specially

allowed, or any extension thereof, is improvidently

granted and cannot be considered. T". S. v. Jones, 13

Su]). Ct., 840, 149 r. S.. 262, followed."



111 Honey v. V. B. cV (,). W. \\. Co., Ei^litli Circuit, tlip

( 'oiirl sny :

" 'I'lic allowniK'c of niiiciHlniciits to the hill of exee))tions

lonj;- after the close of tiie ti'iai term, (ind after the end of

the time for settlnuf tite hill <is fixed tiif order of eonrt, and

stipiddtian (if parties, and after a writ of erior has heeu

allowed and the cause removed to the appellate court, is

unauthoii'/ed. and the anien(?ments are void."

See also:

Mueller V. Khlers, Dl V. S., L'4f).

In IV The C. O. .V: 1. Co., 12S V . S., :AA.

Michigan Insurance Bank v. Klvred, 14;] V . S.,

293.

r. S. V. Jones, 14!) V. S.. I'tii'.

Morse V. Anderson, l.")!* I'. S., l.Ki.

Ward V. Coehran, l.lo V. S., .')!»7.

Ciidcr the facts as they exist in this matter, an<l as will

readily ai>i)ear from examination of the court records of

this case, and under the law as announced hy the coui'ts.

we are of the opinion thai there can )>e no <|Uestion hut

that the motion to ([uash the iiill of K.xceptions is well

taken and should be sustained. Defendant in error i)rays

the caieful consideration of the Court in determining its

motion t(» (luash.

STATKMKXT ()K CASK.

Shortly ))iior to the Mtli day of Au,ii;ust. liXl."), Alonzo

Cook. plaintitT in this action, ent 'red into lu uotiations

with the I'inta llei-cl'ord ('attic ("ompany, a corpoi-ation.



organized under the laws of" the State of Nebraska, and

doing business in the State of Wyoming, looking to t'le

sale of certain sheep and other ])ersonal property to said

corporation. These negotiations on the irjtli day of

August, 1905, terminated in a written bill of sale from

Alonzo Cook to said Cattle Com]iany. (Transrri])t, pages

70 and 71).

At the time this bill of sale was given a written agree-

ment was entered into by and between Alonzo Cook and

the said Cattle Comjiany by the terms of which $3000.00

was to be paid in cash on the purchase i)ric3 of said iiioj)-

erty, and the balance was to be secured by a real estate

n.ortgage ui)ou certain i^roperty of the Uinta Hereford

Cattle Company situated in Wyoming, and said mortgage,

together with the notes secured thereby, were to b2 deliv-

ered to North 6: Stone, Bankers, at Evanston, Wyoming,

to be delivered to Alonzo C^ook on the delivery of the sheep-

and cattle described in said bill of sale. (Transcript,

pages 72 to 75). The sheep and other personal property

described were thtn situated in Bear Lake County, Idaho,

and were to be delivered at that place. At the time said

bill of sale and agreement were executed $3000.00 in cash

was }iaid by the Uinta Hereford Cattle Company to

Alonzo Ccok, by check (Transcript, page 75), and at the

same time the mortgage and notes secured thereby, pursu-

ant to said agi cement, were executed and sent to the

Bank of North & Stone of Evanston, Wyoming, as pro-

vided for in said agreement. (Transcrijit, pages 7(^ to

83).

After this agreement was executed and said $3000.00



l)aid in cash, and said mortigage and notes were executed

and delivered in accordance with said agreament of

August 15, 1905, Mr. McLaughlin, Presicient of the Uinta

Hereford Cattle Company, representing that company,

made demand upon Alonzo Cook, for the property de-

scribed in the agreement and bill of sale, but Cook refused

to deliver said property, or to allow said Catitle Company,

or its agents, to take the same. Thereupon the Cattle

Company commenced an action in claim and delivery in

the United States Circuit Court foi the District of Idaho,

where said sheep were situated, to recover the possession

of said sheep, and in that action gave an undertaking on

claim and delivery in the sum of $6(),()(U).00, being double

the amount ot the alleged value of said shee]) sought to

be recovered; said undertaking being the usual one re-

cpiirc-d by the statute of Idaho in such cases, and there-

upon the usual writ in such cases was issued and placed

in the hands of tlie United States Marshal of the District,

who went to Bear Lake County, Idaho, and took jiosses-

sion of said piojierty })ursuant thereto. Under th: stat-

utes of the State of Idaho, the officer was recjuired to re-

tain in his possession the property taken for a period of

five days before delivering it to the i)laintift". Tliis writ

was served on Alonzo Cook in I'^ear Lake County, and

the pn)])erty taken into possession on August 'M. H)()5,

and on Se]itember 1, 1!);)5. (See page (il of Transcvij-t).

"While this property was in the hands of ths ^Marshal, an

agreement was entered into between plaintiff and the

Uinta Hereford Cattle Company, said agreement b.nng

shown on pages 83 to 8(5 of the transcri])t. This agree-

ment was ir.ade on S.]!tpmber 2. I*)ll5. Thereafter on the
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5tli day of S-sptember, 1905, Alonzo Cook delivered to the

Uinta Hereford Cattle Company the writing shown as

defendant's exhibit No. "12." (Page 89 of the trans-

cript). The sheep were then counted preparatory to be-

ing delivered by Alonzo Cook to the Uinta Hereford Cat-

tle Company under said agreement, but the United States

Marshal having charge of the same, believing it to be his

duty to hold the same five days under said writ, refused

to deliver the same until the five days had exjiired, al-

tliough he testifies that Alonzo Cook wanted him to let

the sheep go, wanted him to turn them over to McLaugh-

lin. (Page 106 of Transcript).

According to the ])rovisions of an o])ti()n attached to

defendant's exhibit Xo. "10" (pages 83 to 87 of trans-

cript) Alonzo Cook was to have the right to receive stock

in the Uinta Hereford Cattle Company instead of, and in

lieu of the mortgage provided for in the agreement of

August 15th, if he so desired, and in pursuance of said

agreement of September 2nd, said sheep were turned over

to the Uinta Hereford Cattle Company. It then appears

that another agreement was entered into on tiie 19th day

of September, 1905, defendant's exhibit Xo. "12yo."

(Pages 90 to 92 of transcript). This agreement was the

last one entered into. Under this agreement an additional

$1000.00 in cash was to be paid to Alonzo Cook, and a

note for $29,813.00, secured by $30,000.00 of the capital

stock of the Uinta Hereford Cattle Comjjany was to be

giv-cu him in ])ayment for said i)roperty. Puisuant to

said agreement the $1000.00 in cash was \)ak\ and

$30,000.00 of the capital stock of the Uinta Hereford Cat-



,-10-

tle Company was dvi-livered to Cook as securily for said

nolo of $29,818.0(1. (Page 93 of transcri))!).

It will thus l)e s^cii that $4000.00 in cash was paid to

Alonzo Cook i)ursuant to these various agreements, and

$30,000.00 of the capital stock of the Uinta Hereford Cat-

tle Company delivered to him, together with the promis-

sory note of said Cattle Company for tiie sum of

$29,813.00, and that after the 19th day of Sei)temher, 1905,

he voluntarily delivered to said Cattle Company the cat-

tle described in said bill of sale and various agreemsnts

supjilemental thereto. It also appears from the testimony

that said $4000.00 in cash has never been returned or of-

fered or tendered to the Uinta Hereford Cattle Company,

and in fact lias net been. It also appears that said Alonzo

Cook retains the note of said comirany for $29,813.00, se-

cured by a deposit of capital stock of such company of

the i)ar value of $30,000.00, wiiich in Tact aas never bc^en

returned or offered to hj returned tc s-aid company, and

said Cook still retains the same. (Pages 93 and 94 of

transcript).

It iurther appears that the Uinta lleieford Cattle Com-

l)any is a corporation duly organized under and pursuant

to the laws of the State of Nebraska, and has complied

with the laws of the State of Wyoming governing foreign

corporations doing business therein.

Plaintiffs in the cross-examination of defendant's wit-

ness, A. '[\ McLaughlin, attemiiled to show fraud and

misrei)r'3SLntations leading up to tl'.e execution of tlie

various aguemcnts an(i cxliilsits introduced by the de-

fendant. It was not contended by the plaintiff that these
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agreements wert not his contracts, ha did not deny that

said contracts were exeented by him, and that he nnder-

stood their import, bnt he attempts to show that the agree-

ments were executed on acconnt of the false representa-

tions of said McLangkilin acting for the Uinta Hereford

Cattle Comjjany. The Court refused to admit such evi-

dence of fraud, and to the ruling of the Court in this re-

si^ect plaintifi complains.

Afterwards other evidence was introduced and both

sides having rested upon motion of counsel for defend-

ant, the Court directed a verdict for the defendant, and

this appeal is prosecuted to review the judgment entered.

ABGUMEXT.

The plaintiff in error in his brief divides the arguraent

of this case into three heads : on three propositions : The

alleged errors of the trial court in excluding the judgment

cf dismissal (plaintiff's exception 1 ). The alleged errors

in excluding evidence sought to be brought out on cross-

examination of defendant's witness McLaughlin (Exeap-

tions 2 to 5) and the refusal to iDteimit the introduction

of evidence offered (exception 6) and the alleged error

in instructing the jury to return a verdict for the defen 1

an:

As to the first alleged error, the refusal to permit the

admission of the judgment of dismissal in evidence, tlie

ilaintiff in error has not sujficiently assigned tnis ground

as error, the amsnded complaint alleges a dismissal of

the action, and this has been admitted by tbe defendant

in the amended answer, (Trans, pp. 32 to 37), so there is
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no issue thereon, llierafore no evidence necessary. Had

the judgment of dismissal contained other matters than

the admitted fact, which was not the case, it not being ad-

mitted could not be construed as error under the assign-

ment of error because this assignment does not comply

with Rule 11 of the rules of this Court, the assignment

not "(]Uoting the full substance of the evidence rejected.''

Xor are counsel for plaintiff in error in this case fair

in their citation of authorities on page 11 of their brief.

The facts in this case were that the parties in the raplevin

action entered into two agreements for the disposition of

the property replevined, and for tl.? dismissal of the

action, whicli agreements were duly carried out between

the parties except so far as the conditions of the first

agreement (Sept. 2nd) were changed by the second agree-

ment (Sept. 19th), and therefore the authorities cited do

net ap|)ly, but we find that Giiard vs. Dill, 96 Ind., 101;

Hollensbee vs. Richey, 49 Ind., 263; Shinn on Beihevin,

Section 760; Cobby on Replevin, Section . . . ., states the

law to be as follows :

"Where a replevin action is dismissed in execution of

an agreement adjusting all matters cf difference and set-

tling the controversy, the replevin defendant cannot main-

tain an action on the bond."

As we view the other errors complained of there were •

three reasons why the Court should have refused to ad-

mit the evidence offered, and to permit the cross-exam-

ination of defendant's witness McLaughlin for the pur-

]]Gse of showing fraud, and should have directed a verdict

for the defendant, and thev are as follows:
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First: lender the bill of sale and agreement of August

15, 1905, the title to tlie sheep described in said bill of sale

passed to the Uinta Hereford Cattle Company, therefore

in the rei)levin suit in which the undertaking was given

tlie Cattle Company was entitled to rscover the possession

of the sheep described in its complaint, being the identical

sheep for the taking of wliich damages is sought in this

action. That being true, Alonzo Cook could have sutfered

no damage on account of the dismissal of tlie re])levin

suit. If under any theory Cook may have been entitled

to nominal damages, an a])i)ellat;e court will not reverse

and remand a case merely to allow a verdict for nominal

damages.

Second: The plaintilf in this case has received

$4000.00 in cash, which has never been returned or offered

to be returned to the I'inta Hereford Cattle Company, or

tendered into court and he still retains the same, and has

also received a jiromissory notfe secured by tlie capital

stock of said Cattle Company of the par value of

$30,000, which he never offered to return or tendered back

and which he still retains. We do not believe that either

in an action at law or in equity the plaintiff" could re-

cover without returning or offeriirg to return the money

and othei' properties received.

TJiird: The i)laintiff' released and settled with the

Uinta Hereford Cattle Company all of the disputed nrat-

ters involved in the claim and delivery suit in which the

undertaking was giverr by writteir agreements which were

introduced in eviderrce, and he cannot avoid the legal

effect of such written releases and agreemeirts by saying
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in this action that they were induced by fraudulent rep-

restntaticns of the l^inta Hereford Catt.le Company, and

its officers, as his only remedy, if such was the fact, was to

bring- an action to cancel and set aside such written agree-

ments. Xo such action has ever been instituted. The

plaintiff cannot take tlie Cattle Company's money and

other property, keep the same and secure damages. He

cannot set aside the agreements referred to, in this action.

He is mistaken in his remedy.

Before taking up and answering in detail the argument

contained in plaintiff's brief, we desire to discuss gen-

erally these three pro];ositions

:

Fif.st : Did title to the sheep described in the complaint

in the claim and delivery suit pass to the l^inta Hereford

C^attlt Company under the bill of sale and agreement of

August 15, 1905 ? The record in this case discloses that

on said day a bill of sale was given by Alonzo Cook to

the Uinta Hereford Cattle Company, and thereupon

$3000.00 was paid in cash by said comi)any to Cook, and

an agreement was at tlie same time entered into wlieroby

a real estate mortgage was to be given upon certain prop-

erty situated in the State of Wyom.ing and owned by said

company to stcure the sum of $H2.000,00, the balance sup-

posed to be due u])on the iiurchase price of ^•aid jn-Ojierty.

It appears that the real estate mortgage was given ]uir-

suant to said agreement, and the plaintiff made no ob-

jection to tlie same. We submit tliat title to> the sheep

described in the bill of sale did pass. The agreement of

sale w-as com])lete. The desei'i])tion contained in the bill

cf sah^ was as follows:
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" About eigkty-two liuiidred (8200) head oi stock sheep

being all my stock shee]> in Bear Lake C'onnty."

The description then was definite and enabled an accu-

rate identification of the property. Three thousand dol-

lars was paid in cash. It was accepted and retained by

Cook. The balance of tlie purchase price had been se-

cured by a real estate mortgage pursuant to the terms

of the agreement, therefore nothing remained to be done

but deliver the property. Under the authorities if the

agreement of sale was complete, title passed even though

delivery had not been made

:

Briggs vs. United States, 143 U. S., 346 ; 36 Law

Ed., 180.

Arkansas Valley Land & Cattle Co. vs. :\[aun,

130 U. S., 6 ; 32 Law Ed., 854.

Sutherland vs. Brace, 71 Fed., 469.

Same case in Circuit Court of Appeals, 73 Fed.,

62-y,

Benjamin on Sales, Sec. 308,

DriscoU vs. Driseoll, 77 Pac, 471.

If title passed the only thing Cook cculd hope for might

bo nominal damages

:

Little vs. Bliss, 39 Pac, 1025.

Pearl vs. Garlock, 1 A. S. P., 603 ; also Eastor vs.

Foster, 173 Mass., 39; 73 A. S. P., 257.

Freeman vs. U. S. Fidelity & Guaranty Co., 87

N. Y. Sup., 493.

Mills vs. Gleason, 21 Cal., 274.

Gilbert vs. American Surety Co., 61 L. R. A.,

253; 121 Fed., 429.
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AYe submit, therefore, tliatl at the time the claim and

delivery suit was brought, the Uinta Hereford Cattle

Comj)any were the owners of the sheep which they sought

to recover therein, for the taking of which damages are

asked by the i)hiintiff. If there was a In-each of the condi-

tions of the claim and delivery bond the breach was at

most mereh technical.

Under all the facts of this case if this Court should

think the plaintiff entitled to nominal damages we sub-

mit that this Court should not reverse this case merely

to allow such recovery.

"WheTe no substantial right is involved a judgment

against a plaintiff' will not be reversed when it appears

from the statement of his cause of action that at most he

is only entitled to recover nominal damages."

Cook vs. Smith, 7l' Pac, 524 (Kan.)

Kelley vs. Fahrney, 97 Fed., 17() (C. C. A.)

United States vs. Patrick, 73 Fed., 800.

United States vs. Withers, 130 Fed., 696.

Tliomas China Co. vs. Kaymond, 135 Fed., 25.

it has also been decided that a decree will not be re-

versed on a ([uestion of costs where it is affirmtd in re-

s})ect to the merits.

Sproull vs. Pratt & Whitney Co., 108 Fed., 963.

Du Bois vs. Kirk, 158 U. S., 58; 39 Law Ed., 895.

If tlien title jiassed. there is nothing for plaintiff' to gain

by a reversal. Tiie Court below was correct in d?nying'

the plaintiff's recjuest for judgment for nominal dam-

ages. If tlie Court did not eir in this respect, why should

the cafe be i-evers.'d and i-emandcd .'
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We submit, therefore, that title to this property having

passed to the Uinta Hereford Cattle Company, a directed

verdict for defendant was right.

If the contracts irere obtained by fraudulent represent-

ations, plaintiff must return or offer to rrturn the consid-

eration received before he can refuse to perform or avoid

th'ur legal effect.

The evidence is undisputed to the effect that plaintiff

received on tlie purchase price of this property the sum

of $4000.00 in cash, and also received the note of the

Vinta Hereford Cattle Company amounting to the sum

of $29,813.00 and capital stock of said company of the

par value of $30,000.00. Without the citation of author-

ity it would seem to be elementary tiiat before plaintiff

can recover in this action and avoid the legal effect of

his contracts he must show that he has returned or of-

fered to return the consideration received by him. Plain-

tiff cannot retain that which he has already received and

still say that the contracts made do not bind him, and

that he will repudiate them and recover the property or

its eijuivalent, its money value.

The rule of law in this regard, which is as ancient as

the law itself, is quite well stated In' Circuit Judge San-

born in the case of Stuart vs. Hayden, 72 Fed., 402, as

lollows

:

"If one who is induced to make a sale or trade by fraud

would rescind it, he must immediate!}' upon his discovery

of the fraud, announce his intention so to do, and return

all the consideration he has received to the end that the

parties may be ])ut in statu qvo before subsequent trans-
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actions have made sucli action impossilile, silence, delay,

vacillation, acquiescence, or the retention and use of the

fruits of the sale or trade that are capable of restoration,

for any considerable length of time after the discovery

of the fraud constitute a complete and irrevocable ratifi-

cation of the transaction."

R-ugan vs. Sabin, 55 Fed., 415 (C. C. A.)

Scheftel vs. Hays, 58 Fed., 457.

Frymes vs. Saunders, 93 U. S., 55.

McLean vs. Clapp, 141 U. S.. 429.

Bumes vs. Bumes, 137 Fed., 781.

The Earnest M. Munn, 66 Fed., 350.

Breyfozle vs. Walsh, 80 Fed., 172.

Again the Court in the case of Hill vs. The Xorthern

Pacific Eailroad Company, 113 Fed.. 914, discusses this

(luestion in the following language:

"We find it unnecessary in this case to decide whsther

the question of fraud leading up to and inducing the exc-

cuticn of such instruments may be inquired into and de-

termined in an action at law in a fednal court, for ihe

reason that, conceding that it n.iay be, good faith, and fr.ir

dealing would require the plaintiif, as a condition prece-

dent to the presentation and maintenance of such an issue,

to return or otTer to return the money received in consid-

erat'on of the instruments. In considering a similar ques-

tion the Couit, in the case of Barker vs. Railroad Co.

(C.V.) 65 Fed., 460, said:

"But there is another insurmountable obstacle in the

com};lainant's way ujiou this feature of t-:e case, and that

is, although she desir.s to set aside the contract of re-

lease, she still retains the consideration and has never

Oifered to return it. Where a party attem]its to rescind
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a contract, the rescision must be complete. He cannot

affirm it in part and reject it in part. Common honesty

would require him, seeking to escape the burdens of the

contlract, to return the benefits which he has received.

This is not only a rule of common honesty and fairness,

but has been recognized by the courts from time imme-

morial. There are some few exceptions where railroads

have been involved, but they simply illustrate that courts

sometimes give way to sentiment, and allow compassion

and sympathy tio rule, instead of tranquil judgment; and

these offers of restitution should come promptly, not re-

luctantly or tardily. To withhold a restitution is to ex-

hibit a want of confidence in the integrity^ and justness of

his case, who complains of a contract, and seeks to set it

aside because of fraud. Vandervelden vs. Railroad Co.,

(C. C.) 61 Fed., 54; Johnson vs. Granite Co., {C. C.) 53

Fed., 569 ; Gould vs. Bank, S6 N. Y., 75 ; Cobb vs. Hatfield,

46 X. Y., 533; Thayer vs. Turner, 8 Met?., (Mass.) 550;

Kimball vs. Cunningham, 4 Mass., 502, 3 Am. Dec, 230;

Doane vs. Lockwood, 115 III., 490, 4 N. E., 500; Railway

Co. vs. Hayes, (Ga.) 10 S. E., 350; Burton vs. Stewart, 3

Wend., 236, 20 Am. Dec, 692; Bain vs. Wilson, 1 J. J.

Marsh, 202; Jarrett vs. Morton, 34 Mo., 275; Hart vs.

Handlin, 43 Mo., 171; Estes vs. Reynolds, 75 JMo., 563;

Kerr, Fraud & M., 366."

In the case at bar plaintiff" is in eft'ect attempting to

rescind the contract of sale and claims that such contract

is not binding upon him on account of fraud and false and

fraudulent representations leading up thereto, and is also

attemi)ting to avoid the effect of his subsequent agree-

ments, but we submit that before he can do this he must

return that which he received or off'er to return it. Xot

leaving done so he cannot recover in this action, and for

this reason also the lower court was correct in directing
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a verdict for the defendant. Cook cannot recover in this

action and retain the $4000.00 paid, the note, and capital

stock of the Uinta Hereford C'attle Company. The courts

will not permit him to retain the benefits of his agree-

ments and avoid the burdens thereof.

While discussing' this phase of the case we desire to

call the Court's attention to the fact that plaintiff ex-

pressly recognized and claimed rights under these agree-

ments as is shown by defendant's exhibit No. 19, being

the answer and cross-complaint attached to the amended

answer and designated as Exhibit "B." This answer

and cross-ocmplaint was introduced in evidence and made

a part of the Bill of Exceptions, and is contained at pages

41 to 54 of the transcript, and was verified by H. M. Sin-

clair, as attorney for the plaintiff on the 12th day of Jan-

uary, 1C06, and shows clearly that up to that time plaintiff'

had no thought of fraud or misreprssentation, but was

relying up/on the teims of these A^arious agrecmeuuS.

The Plaintif Released and Settled With the Uinta Here-

ford Cattle Cemipany All of tlie Disputed Blatters

Involved in the Claim and Delivery Suit in Whieh

Undertaking JVas Given By Written.Agree-

ments Whieh W^ere Introdveed in Evi-

denee.

On the 2nd day of September, 1905, plaintiff and the

Il^inta Hereford Cattle Comi^any entered into a written

agreement, (pages 83 to 87 of tiic transcript). In this

ag'i'cement it is said that on the )^5th day of August, 1905,



Alonzo Cook sold to the Uinta Hereford Cattle Company

certain sheep and cattle, and that the Cattle Company

had commenced a suit in the T'nited States Circuit Court

for the District of Idaho against Alonzo Cook on claim

and delivery, and that it was agreed this suit migliti be

dismissed at plaintiif's costs upon the fulfilling of the

conditions contained in the agreement. The conditions

stipulated for were as follows:

First: That the Uinta Hereford Cattle Company

should within a reasonable time conform to the laws of

the State of Wyoming in regard to doing business therein

by foreign corporations. The evidence shows that this

condition was complied with.

Second: That the Cattle Company should execute a

good and sufficient real estate mortgage for the same

amount, and covering the same ijro])erty as mentioned and

described in the real estate mortgage made on August 15,

1905; and attached to this agreement was an option to

the effect that Alonzo Cook might, if he so desired, take

stock in the Cattle Company of the par value of $30,000.00

as security for the unpaid amount, in lieu of said real es-

tate mortgage.

It then appears that immediately after the execution

of this agreement, Alonzo Cook served a written notice

upon the Cattle Company to the effect that he desired to

exercise his option, attached to the agreement of Sep-

tember 2, 1905. (See defendant's exhibit No. 11, page 88

of transcript).

And thereafter, on September 5, 1905, said Cook signed
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tlie paper desigiiat,ed as defendant's exhibit No. 12, found

at page 89 of the transcript. In which he certified that

he had delivered 7936 head of sheep to the Cattle Com-

pany as |)er the contract now in North & Stone's Bank at

Evanston, Wyoming. It then appears that the sheep

were counted, Mr. Cook and a representative of the Cat-

tle Company being present, and they were turned over to

the Cattle Company by Mr. Cook.

Thereafter on the 19th day of September, 1905, another

ag'reem.enti was entered into designated as defendant's

exhibit No. 12i/., and in this agreement it was recited

that the sheep had already been delivered to the Cattle

Company, and it was also agreed that the 450 head of

mixed cattle called for by the original bill of sale exe-

cuted on the 15th day of August, should be delivered.

It was further agreed that Cook should bear the ex-

pense of the claim and delivery suit, and an additional

payment of $1000.00 should be made by the Cattle Com-

pany, and the note of the Cattle Company given for

$29,813.00, and the same secured by a de}JOsit of

$30,000.00, par value cf the capital stock of the Uinta

Hereford Cattle Comjiany. (Pages 90 to 92 of tians-

crii)t).

Pursuant to this agreement the $1000.00 cash was paid

to plaintiff at the time of the signing and d;3livery there-

of, and the note for $29,813.00 was delivered to Cook and

capital stock of the par value of $30,000.00 of the Uinta

Hereford Cattle Comiiany was ]}lcdged, turned and deliv-

ered to Cook to secure the payment of said note, all of

which was acce])ted ])y Cook, and he still retains same.
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and lias never offered to return any thereof. Thus, all of

the conditions of these various agreements on the part of

the Cattle Coniimny were complied with.

At the trial plaintilf contented himself by introducing

in evidence the records in tihe claim and delivery suit; by

showing that the claim and delivery suit had been dis-

missed ; by attem])ting to show the value of the sheep

taken by the United States Marshal, and rested his case.

The defendant then introduced the various agreements

entered into between the plaintiff and the Uinta Hereford

Cattle Com})any, for the purpose of showing a settlement

of all the matters involved in the replevin suit, and a re-

lease and waiver of any damages on account of the dis-

missal of said suit. These written instruments clearly

show that the sheep in question were turned over to the

Uinta Hereford Cattle Comi)any by and with the consent

of Cook, and tliat after they were delivered to said Cattle

C^ompany, Cook received an additional $1000.00, upon the

l>urchase price, from said Cattle Company, and also re-

ceived the note of said company secured by $30,000.00,

par value of the capital stock of said company for the

balance of the purchase price due him; and upon the trial

of the case below, the defendant contended that these

A^arious agreements released it from any liability upon

the bond given, and authorized a dismissal of the claim

and delivery action. This contention is not disputed by

tlie complainant. He did not contend at the trial, nor as

we understand, does he now contend, that said agreements

u])on their face do not have the legal etfect contended for

by tl:c defendant, but upon cross-examination of the de-

fendant's witnesses, the plaintiff attempted to show that
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these agreements were procured by false and fraudulent

representations. Plaintiff did not contend that lie mis-

understood tlie nature and purport of the contiracts he

was signing, or that the agreements were not his agree-

ments, but contended that the witness, McLaughlin, repre-

senting the Cattle Company, made false representations.

The Court did not permit evidence offered for the pur-

pose of showing fraud which induced the entering into

of the various contracts following the rule laid down in

the case of Hill vs. Northern Pacific Railway Comi)any,

104 Fed., 754, Heck vs. Missouri Pacific Ey. Co., 147 Fed.,

775, and other cases announcing the same doctrine. In

making this ruling we believe the Court to have clearly

followed the decisions of the Federal Courts. As we un-

derstand plaintiff's brief, this is the only assignment of

error for which he seriously contends, and counsel for

X;laintitf in discussing the case of Hill vs. Xortheru Pa-

cific Railroad Com]>any used tiie fcHowing language:

"The fact that mention is made of no)i est (avium as

defining the limits within which defenss might be made

at law, clearly indicates that the Court had in mind the

fact that he was dealing with a specialty, and was an-

nouncing the rule as to sjfecialties, for only as to such

instruments was non est faction the proper plea at bar."

Plaintiif in error in discussing these cases, arrives at

the conclusion that it was s])ecialties cnly that the courts

upheld against an attack for fraud, and in support of this

contention cites the case of Wagner vs. National Life In-

surance Company, SO Fed., 39(5, a decision by Judge Taft.

The distinction attempted to be made by plaintiff in er-

ror is without authoritv under the decihicns, and tlie case
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cited by Judge Taft is not the law in this jurisdiction, and

as a matter of fact, we believe we are justified in saying

that the decision in that case is unique in the annals of

Federal Court jurisprudence.

The Circuit Court of Appeals for the Eighth Circuit

in the case of Pacific Mutual Life Insurance Company vs.

Webb, 157 Fed., 155, goes quite fully into this question.

In that case plaintiff was prosecuting an action at law

on an accident policy, defendant pleaded a written re-

lease. Defendant after denying any knowledge of the

release pleaded that if the same was procured it was pro-

cured by fraud, deceit and misrepresentation, and for

that reason was without consideration and void. In that

case the Court uses the following language

:

"Whether the formal release was, until set aside by

l>roceedings in equity, a bar to the present action at law,

is a question which underlies all others and which we will

first dispose of. Our attention is called to majiy cases on

the general subject that fraud vitiates all contracts and to

some which hold that a release may be shown even in ac-

tions at law to have been procured by fraud and misrepre-

sentation and its effect thereby avoided. But it is unnec-

essary and unprofitable to dwell long on these cases. The

Supreme Court of the United States has authoritatively

Settled the matter. Hartshorn vs. Day, 19 How., 211, 15

L. Ed., 605 ; George vs. Tate, 102 U. S., 564, 26 L. Ed.,

232; Union Pac. Ey. vs. Harris, 158 U. S., 326, 15 Sup.

Ct., 843, 39 L. Ed., 1003 ; Texas & Pac. Ry. Co. vs. Dashi-

ell, 198 U. S., 521, 25 Sup. Ct., 737, 49 L. Ed., 1150. In

Hartshorn vs. Day, Mr. Justice Nelson speaking for the

Court said

:

"Fraud in the execution of the instrument has alwavs
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been admitted in a court of law, as where it has been mis-

read, or some other fraud or imposition has been prac-

ticed upon the party in procuring his signature and seal.

The fraud in this aspect goes to the question whether or

not the instrument ever had any legal existence." * *

In George vs. Tate, the Supreme Courts speaking by

Mr. Justice Swa^Tie, said

:

"It is well settled that only fraud permissible to be

proved at law in these cases is fraud touching the execu-

tion of the instrument, such as misreading, the surrepti-

tious substitution of one paper for another, or obtaining

by some other trick or device an instrument which the

party did not intend to give. * * * ^\^q. remedy is by

a direct proceeding to avoid the instrument."

In Union Pac. Ey. vs. Harris, the question arose in con-

nection with a lengthy and somewhat complicated charge

to the jury. A clear distinction appears to have been

made between the effect of misrepresenting what tlie re-

lease there in question was to embrace, and misrepresent-

ation of facts to procure the release as made. The conten-

tion of the plaintiff in that case was that the release was

signed by him when ill and when he did not comprehend

what he was doing, and that he was led to b?lieve that he

was signing a release to claims growing out of liie illness

onh, such as outlays for doctiors' services, and the like,

and less of time for two weeks. Tlie contention of tiie

dciendaut was that the release was intended to include a

Settlement of all matters of differences between plaintiff

rnd defendant, including the liability of the defendant

for the injuries received by plaintiff. The issues related

exclusively to what was the subject matter of the release.



The Supreme Court did not discuss the question but was

satisfied to say that the charge on the wliole was correct.

Texas & Pacific Ky. Co. vs. Dasliiell also dealt conclu-

sively witli what was the subject matter of the release,

and incidentally is important for elucidating the real

issue in Union Pac. Py. vs. Plarris.

Concerning the latter case the following observation

is made:

"Several defenses were made to the release, that the

minds of the parties never met on the principal subject

embraced in the release, namely, the damage for which the

action was brought. The defense was complicated in the

instructions of the Court with the defenses of fraud and

mental incompetency to understand the terms and extent

of the release, and it is difficult to make satisfactory ex-

tracts from the charge of the trial court. Enough, how-

ever, appears to show that the Court submitted to the

jury the fact of mistake of injuries received, as bearing

on the effect of the release, and this action was affirmed

by tliis Court."

In view of the issues in the last two cases they do not

declare, as claimed by the plaintiff's counsel, any differ-

ent rule than that declared in Hartshorn and George

cases. The releases there in question did not embrace the

injury sued for by the respective plaintiffs, and the repli-

cations to that effect were in the nature of pleas of iion

est factum. The conclusion from all the cases in the

Supreme Court is that the only fraud which may be

availed of in an action at law to avoid a fonnally exe-

cuted release of the claim sued on is misrciiresentation,

deceit, or trickery practiced to induce the execution of a
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release which the signer never intended to execute, and

upon which the minds of the contracting parties never

met, and does not include any of those misrepresenta-

tions of fact which may he resorted to in order to per-

suade the claimant to agree to the release as actually

made.

That the old rule of the Supreme Court still prevails is

affirmed generally by the national courts. In Hill vs. N.

Pacific By. Co., 51 C. C. A., 544, 113 Fed., 914, and Cir-

cuit Court of Appeals for the Ninth Circuit Courts have

recognized and followed it. Shampeau vs. Connecticut

B.iver Lumber Co. (C. C.) 42 Fed., 760; Vandervelden vs.

C. & N. W. Ey. Co., (C. C.) 61 Fed., 54; Kosztelnik vs.

Bethlehem Iron Co. (C. C.) 91 Fed., 606; Hill vs. N. Pa-

cific By. Co. (C. C.) 104 Fed., 754; Such vs. Bank of the

State of New York (C. C.) 127 Fed., 450; Stephenson vs.

Sux>reme Council (C. C.) 130 Fed., 491; Heck vs. Missouri

Pac. By. Co. (C. C.) 147 Fed., 775.

The Circuit Court of Appeals for the Sixth Cii'cuit, as

evidenced by the cases of Lumley vs. Bailway Co., 22 C.

C A., 60, 76 Fed., 66, and Wagner vs. National Life In-

surance Company, 33 C. C. A., 121, 90 Fed., 395, differs

from those just referred to. But in view of what we be-

lieve to ba the doctrine of the Supreme Court as declared

and followed in the cases supra, we are unable to adoi)t

the conclusion reached by the learned and distinguished

judges of that circuit.

Distinctioir is made by some courts between cases in-

volving an informal recc-ipt as distinguished from a for-

mal release like Such vs. Bank of the State of New York,

supra, and bstween releases under seals and those not

under seals. While there may be some ground for a dis-

tinction between cases involving a mere receipt, with no
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formal release, the consideration of which may always

be iuqnired into and explained and cases involving formal

deeds of release, as to which we express no opinion, we

are unable to perceive any difference in principle between

a formal release under seal and one not under seal. They

may both alike be reformed, enforced or rescinded in

ecjuity. Certainly we cannot in this case give any consid-

eration to the differences if there be sucli. The present

release was not under seal, but was made in Missouri, and

is subject to the law of Missouri. By that law the use of

private seals in written contracts or other instimmeuts

theretofore required to be under seal is abolished, and

a seal, if used, does not affect the force, validity, or char-

acter of the instrument or in any way change its signifi-

cance or construction. Rev. St. Mo., 1899, 893 (Am. St.,

1906, p. 829).

In this opinion we believe all cases bearing upon this

ciuestion are cited and discussed, and as that opinion so

completely answers plaintiff's contention we content our-

selves therewith.

Plaintiff has cited and referred to a great number of

State authorities to support his contention, but with these

authorities we are not concerned, as the only matter for

inquiry here is as to the rule in the Federal Courts where

the distinction between law and equity is strictly ad-

hered to.

It is proper that we should in this connection call the

Court's attention to the fact that in Idaho all distinctions

between sealed and unsealed instruments has been abol-

ished.

Eevised Statutes, Idaho, 1887, Sec. 3227.



We hardly believe that counsel for plaintiff in error

are serious in their contentions as set forth in assign-

ments of error two to five in saying that the question pro-

pounded to witness McLaughlin should have been \)ev-

mitted for the purpose of laying the foundation for the

impeachment of the witness under the rules stated by this

Court in Dillard vs. U. S., 141, Federal, 303, to the effect

that "a witness cannot hs interrogated as to irrelevant

or collateral matters for the ]>urpo«e of impeaching liim."

We submit, therefore, that the ruling upon this ques-

tion was right, and this case should be affirmed.

D. Worth Clark,

John W. Parrish,

AffornPi/s for Defoidant in Error.
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United States Circuit Court of Appeals for the Ninth

Circuit.

ANDEEW EADIE, J. POTTER WIIITTREN,
and F. H. WASKEY,

Plaintiffs in Error,

vs.

J. J. CHAMBERS,
Defendant in Error. ,

Order Enlarging Time for Filing Transcript and

Docketing Cause.

Good cause appearing therefor, it is hereby or-

dered that the time for the plaintiffs in error to file

transcript of the record and docket the above-entitled

cause in the Clerk's office of the United States Cir-

cuit Court of Appeals for the Ninth Circuit be, and

the same is hereby, enlarged ninety da3^s from and

after January 18th, 1908, being the return day of the

citation.

Signed at Nome, Alaska, this 17th day of January,

1908, by the undersigned Judge, who signed the cita-

tion in the above-entitled cause.

ALFRED S. MOORE,
Judge.

[Endorsed] : No. 1595. United States Circuit

Court of Appeals for the Ninth Circuit. Andrew

Eadie, J. Potter Whittren, and F. H. Waskey, Plain-

tiffs in Error, vs. J. J. Chambers, Defendant in Er-

ror. Order Enlarging Time for Filing Transcript

and Docketing Cause. Filed Mar. 16, 1908. F. D.
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Monckton, Clerk. Re-filed Apr. 16, 1908. F. D.

Monckton, Clerk.

[Names and Addresses of Attorneys of Record.]

' *' l^C. D. MURANE, Nome, Alaska,

W. A. GILMORE, Nome, Alaska,

Attorneys for Plaintiff.

F. E. FULLER, Nome, Alaska,

O. D. COCHRAN, Nome, Alaska,

IRA D. ORTON, Nome, Alaska,

ALBERT FINK, Nome, Alaska,

Attorneys for Defendants.

In the District Court for tJic District of Alasl-a, Sec-

ond. Division.

J. J. CHAMBERS,
Plaintiff,

ys.

ANDREW EADIE, J. POTTER AVHITTREN,
FRANK H. WASKEY,

Defendants.

Complaint.

Plaintiff complains of defendants and for cause of

suit alleges

:

I.

That at all times and dates herein mentioned, plain-

tiff was, and is, the owner in fee as against eyery per-

son except the Goyernment of the United States, of

an undiyided one-half of that certain placer mining

claim, named and known as the Bon Voyage, which
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contains about twent}'^ (20) acres of placer mining

ground, and is situated about fifteen hundred (1,500)

feet in a southerly direction from Creek Claim No. 3,

Newton Gulch, in the Cape Nome Recording District,

District of Alaska. Plaintiff is such owner by reason

of a location thereof by the defendant J. Potter

Whittren, in Jan. of the year, 1902, and by mesne con-

veyances from said defendant Whittren to this plain-

tiff, subsequent to said last mentioned date.

II.

That the defendant Andrew Eadie now is, and has

been at all times and dates hereinafter mentioned, a

tenant in common with plaintiff, having owned an

undivided interest in said Bon Voyage claim above

described.

III.

That defendant Frank H. Waske,y was, and has

been at all times hereinafter mentioned, the lessee of

the defendant, Andrew Eadie, of said mining prop-

erty.

IV.

That in the year 1906, defendants J. Potter Whit-

tren and Andrew Eadie assuming and pretending to

be the owners of all of said claim gave a pretended

lease on all of the following described portion of said

claim, to wit:

Commencing at the southwest corner of the Bon

Voyage placer mining claim, thence northerly along

the westerly boundary line of said claim, 1,320 feet

to the northwest corner thereof, thence easterly along

the northerly boundary line of said claim 220 feet,

thence southerly 1,320 feet to the southerly boundary
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line of said mining claim, thence westerly 220 feet

to the point or place of beginning, to the defendant

Frank H. Waskev, which lease purports to have been

executed on the 11th day of June, 1906, and in which

said lease defendant Waskey covenants to pay to the

defendants Whittren and Eadie thirty-five (35%)

l^er cent of the gross amount of gold to be extracted

from said claim for a period of two years from date.

That by another instrument purported to have been

executed on the 20th day of June, 1906, the defend-

ants Whittren and Eadie pretended to lease to the

defendants Waskey and Eadie all the remainder of

said claim not mentioned and described in said first

lease, all of which was done without any authority

from this plaintiff, and plaintiff never participated

in said lease, and never consented to the same or ac-

quiesced therein, or had anything to do with the Scime.

V.

That ever since the day of June, 1906, the de-

fendants have been, and still are, working, mining

and extra"ting gold and gold-dust from said claim,

with a large force of men and mining machinery, and

have, as plaintiff is informed and believes, taken out

and appropriated from said ground the sum of two

hundred and fifty thousand (250,000) dollars worth

of gold and gold-dust, over and above all the expenses

of working and mining said claim, and have appro-

priated the same to their own use, and have failed,

neglected and refused, and still fail, neglect and re-

fuse to account to plaintiff' for his share thereof, al-

though demand was made long prior to the commence-
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meiit of this suit, upon said defendants, that the.y ae-

r-ount to plaintiff for the gold extracted from said

claim.

VI.

That plaintiff has no means of knowing or proving

the exact amount of gold extracted, and the number

of men employed or the expense of mining operations,

except by resort to the conscience of the defendants.

VII.

That the defendants, at all times, had full knowl-

edge of plaintiff's right and title to said claim, and

that he was and is entitled to one-half of the gold ex-

tracted therefrom, 3^et defendants are sluicing from

the ground on said claim every day and converting

th same into money and ajopropriating the same to

their own use, and have excluded plaintiff from said

claim.

VIII.

That defendant Waskey has left the District of

Alaska, and plaintiff is informed and believes that

defendant Whittren intends to leave y the District of

Alaska in a few days, and will take with him a large

quantity of the gold extracted from said claim, there-

by placing the same beyond the jurisdiction of this

court.

IX.

That said claim is only valuable for the gold con-

tained therein and the defendants Whittren and

Eadie are insolvent and plaintiff has no adequate

remed}^ at law.

Wherefore plaintiff ]3rays that an injunction may
issue from this Honorable Court against said defend-
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ants, enjoining and restrainig them, and each of them,

from extracting gold or gold-dust from said claim

until such time as an accounting can l)e had, and from

converting the gold and gold-dust heretofore ex-

tracted from said claim, by them, or either of them,

into money, and from taking said gold or gold-dust,

out of the jurisdiction of this Court, or otherwise dis-

posing of the same.

That they be required to account to plaintiff for all

gold and gold-dust extracted from said claim by them,

or any of them. That a discovery and an accounting

may be had, and that the books kept by the defend-

ants, showing all transactions with reference to said

claim, may be produced for plaintiff's inspection.

That w^hen plaintiff's share shall have been deter-

mined he may have judgment against the defendants,

and each of them, for such sum as may be found to be

due him, upon said accounting, and the plaintiff have

and recover judgment for his costs and disbursements

herein, and for such other and further relief as to the

Court may seem meet and agreeable to equity.

C. D. MURANE,
Attorney for Plaintiff.

United States of America,

District of Alaska,—ss.

I, J. J, Chambers, being first duly sworn, depose

and say that I am the plaintiff in the above-entitled

action, and that the foregoing complaint is true as 1

verily believe.

J. J. CHAMBERS.
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Subscribed and sworn to before me this 8tii day of

Oct., 1906.

[Notarial Seal] C. D. MURANE,
Notary Public for the District of Alaska.

[Endorsed] : Xo. 1629. In the District Court,

District of Alaska, Second Division. J. J. Cham-

bers, Plaintiff, vs. Andrew Eadie, J. Potter AVhittren

and Frank H. Waske}^ Defendants. Complaint.

Filed in the Office of the Clerk of the Dist. Court of

Alaska, Second Division, at Nome. Oct. 8, 1906.

Jno. H. Dunn, Clerk. By , Deputy. C.

D. Murane, Attoruej) Plaintiff'.

In flir District Court for the District of Alasla, Sec-

ond Division.

#1629.

J. J. CHAMBERS,
Plaintiff,

vs.

ANDREW EADIE, J. POTTER WHITTREN,
FRANK H. WASKEY,

Defendants.

Summons.

The President of the United States of America, to

Andrew Eadie, J. Potter Whittren and Frank H.

Waskey, Defendants, Greeting

:

You are hereby summoned and required to appear

and answer the complaint of plaintiff on file in the

offiice of the clerk of said Court at the city of Nome, in

said District, within thirty (30) days from the ser-
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vice of this smmiions upon you or judgment for want

thereof will be taken against you, and

You are hereby notified that if 3"ou fail to appear

and answer said complaint, the plaintiff will apply to

the Court for the relief demanded in said complaint.

Witness the Honorable ALFRED S. MOORE,
Judge of said Court, and the Seal of said Court

affixed this 8th day of October, in the year of our

Lord one thousand nine hundred and six and of the

Independence of the United States the one hundred

and thirtieth.

[Seal of Court] JNO. H. DUNN,
Clerk of District Court.

United States of America,

District of Alaska,

Second Division,—ss.

I hereby certify that I received the annexed sum-

mons on the 8th day of October, 1906, and thereafter

on the same date I served the same at Nome, Alaska,

upon Frank LI. Waskey, by serving J. M. Crabtree

as agent, Andrew Eadie and J. Potter Wliittren, b>

delivering to and leaving with each of them a copy

thereof, together wdth a certified copy of the com-

plaint filed therein.

Returned this 8th day of October, 1906.

THOMAS CADER POWELL,
United States Marshal.

By D. J. Wynkoop,

Deputy.

Marshal 's Costs : 3 Services, $18.00.
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[Endorsed]: No. 1629. In the Distrir-t Court,

District of Alaska, Second Division. J. J. Cham-

bers, Plaintiff, vs. Andrew Eadie, J. Potter Whittren

and Frank H. Waskey, Defendants. Summons.

Filed in the Office of the Clerk of the Dist. Court of

Alaska, Second Division, at Nome. Oct. 9, 1906.

Jno. H. Dunn, Clerk. By , Deputy. C.

D. Murane, Attorney Plaintiff. 2222.

[Separate Answer of J. Potter Whittren to Com-

plaint.]

In the U. S. District Court, District of Alaska, Sec-

ond Division,

J. J. CHAMBERS,
Plaintiff,

vs.

ANDREW EADIE, J. POTTER WHITTREN,
FRANK H. WASKEY,

Defendants.

ANSWER.
Comes now the defendant, J. Potter Whittren, and

for his separate answer to the plaintiff's complaint

herein denies each and every allegation in the said

complaint contained, except only, this defendant ad-

mits that on the first day of January 1902, he duly lo-

cated the said Bon Voyage Placer Mining Claim ; and
that the defendant Andrew Eadie is, and has been
since the day of

, 1904, the owner of an
undivided one-half part thereof ; and that the defend-

ants executed the lease and agreement mentioned in
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paragr&ph four of the said complaint; and that the

defendant Frank H. Waskey, immediatel.y after the

date of the said lease, entered into the possession of

the premises therein described, and began working

and mining the same; and that the defendants An-

drew Eadie and Frank H. Waskey, immediately after

the execution of the said agreement, entered into the

possession of the premises therein described, and

commenced to work and mine the same ; and that they

are now in the possession and occupancy of the said

premises and working and mining the same, under

the said lease and agreement respectively; and this

defendant also admits that the defendant Waskey has

left the District of Alaska, and that this defendant

intends to leave the District of Alaska within a few

days; but denies that he will take with him any of

the said gold-dust.

And further answering the said complaint, this de-

fendant alleges that this defendant and the said An-

drew Eadie are the owners of the said placer mining

claim, and that the said Eadie and Waskey are in the

lawful occupation and possession of the said mining

claim under the lease and agreement above men-

tioned, and have estates in the parts of the said min-

ing claims therein described for tlie terms of years

therein specified.

F. E. FULLER,
Attornev for Defendant J. Potter Wliittren.
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1 fnited States of America,

] )istrict of Alaska,

i leeond Division,—ss.

I, J. Potter Whittren, being first duly sworn, say

:

That I am one of the defendants in the above-entitled

i ction ; that I have real the foregoing answer to plain-

liff's complaint, and know the contents thereof, and

i hat I believe the same to be true.

J. POTTER WHITTPEN.

Subscribed and sworn to before me tliis 12th day of

( k^tober, A. D. 1906.

[Notarial Seal] O. D. COCHRAN,
Notary Public.

[Endorsed]: Original. No. 1629. District

( 'ourt. District of Alaska, Second Division. J. J.

( hambers. Plaintiff, vs. Andrew Eadie, J. Potter

^7hittren, et al.. Defendant. Answer of Def. J. P.

^ Thittren. Filed in the Office of the Clerk of the

I'ist. Court of Alaska, Second Division, at Nome, Oct.

1), 1906. Jno. H. Dunn, Clerk. By ,

Deputy. F. E. Fuller, Attorneys for Def. J. Potter

Yrhittren. 386 Front St., Nome, Alaska.
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1 1 the District Court for tlie District of Alaska,

Seco)id Division.

J J. CHAMBERS,
Plaintiff,

vs.

A>^DREW EADIE, J. POTTER WHITTREN and

FRANK H. WASKEY,
Defendants.

Amended Complaint.

Comes now the plaintiit' in the above-entitled ae-

ti )n and by leave of the Court first had and ol)tained,

n akes this his amended complaint.

I.

That at all the times and dates herein mentioned

plaintiff was and is the owner in fee and entitled to

the possession of the following-described property,

to wit

:

Of an undivided one-half of that certain i3lacer

mining clahn named and known as the Bon Voyage,

situated about 1,500 feet in a southerly direction

from claim No. 3, Newton Gulch, in the Cape Nome

R( cording District, District of Alaska.

That plaintiff' 's estate in said property is under

ai d by virtue of a location thereof l)y one J. Potter

A^ hittren, one of the defendants, made in the year

1S''02, and by mesne conveyances from said defendant

y\ hittren to the plaintiff subsequent to said last-men-

tii med date.

II.

^W' tlie defendants wrongfully and unhiwfully
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withhold iDossesion of said premises from the plain-

tiff, and that they have extrac^ted a large amount of

gold and other precious metals from said claim, to

plaintiif 's damage in the sum of seventy-five thou-

sand dollars ($75,000.00).

Wherefore, plaintiff prays for an order of this

Honorable Court that a restraining order may issue

against said defendants, their and each of their ser-

vants, agents and employees, and all persons claim-

ing by, through or under them, or either of them,

from extracting any gold from said claim until the

further order of this Court, and that plaintiff have

judgment in the smn of seventy-five thousand dol-

lars ($75,000) damages, and for his costs and dis-

Ijursements herein.

And plaintiff also asks that this complaint be filed

nunc pro tunc as of date October 15th, 1906.

C. D. MURANE,
Attorney for Plaintiff.

United States of America,

District of Alaska,—ss.

J. J. Chambei-s, being first duly sworn, deposes

and says that he is the plaintiff in the above-entitled

action; that he knows the contents of the foregoing

comi:>laint, and the same is tnie as he verily believes.

J. J. CHAMBERS.

Subscril^ed and sworn to before me this 23 day of

October, 1906.

[Notarial Seal] GEO. D. SCHOFIELD,
Notary Public in and for the District of Alaska, Re-

siding at Nome.
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Sem-iee of a copy of the foregoing amended com-

i^aint received this 24th day of Oct., 1906.

F. E. FULLER,
Att>\ for Deft. Whittren.

[Endorsed] : No. 1629. In the District Court,

District of Aaska, Second Division. J. J. Chambers,

Plaintiff, vs. Andrew Eadie et al.. Defendants.

Amended Complaint. Filed in the Office of the Clerk

of the Dist. Court of Alaska, Second Division, at

Nome. Oct. 24, 1906. Jno. H. Dunn, Clerk. By
—

:

, Deputy. C. D. Murane, Attorney

for Plaintiff.

In the District Court for the District of Alaska,

Second Division.

J. J. CHAMBERS,
Plaintiff,

vs.

ANDREW EADIE, J. POTTER WHITTREN and

FKANK H. AYASKEY,
Defendants.

[Demurrer of Andrew Eadie to Complaint.]

Comes no^v the defendant, Andrew Eadie, in the

above-entitled action, and demurs to the complaint

of the plaintiff filed herein, and for cause of demur-

rer alleges

:
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That said complaint does not state facts sufficient

to constitute a cause of action.

O. D. COCHBAN,
Attorney for Defendant, Eadie.

Cop3' received this 6th day of Nov., 1906.

C. D. MURANE,
Attorney for Plaintiff.

[Endorsed] : No. 1629. In the District Court for

the District of Alaska, Second Division. J. J. Cham-

Ijers, Plaintiff, vs. Andrew Eadie et al.. Defendants.

Demurrer of Andrew Eadie to Complaint. Filed in

the Office of rthe Clerk of the Dist. Court of Alaska,

Second Division, at Nome. Nov. 6, 1906. Jno. H.

Dunn, Clerk. By , Deputy. O. D. Coch-

ran, Atty. for Defendants.

1)1 the District Court for the District of Alaska,

Second Division.

J. J. CHAMBEES,
Plain-tiff,

vs.

ANDREW EADIE, J. POTTER WHITTREN and

FRANK H. WASKEY,
Defendants.

[Separate Demurrer of Frank H. Waskey to Com-

plaint.]

Comes now Frank H. Waskey, one of the defend-

ants in the above-entitled action, and for his sepa-

rate demurrer to plaintiff's complaint:
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Alleges tliat said complaint does not state facts

sufficient to constitute a cause of action.

ALBERT FINK,
IRA D. ORTON,

Attorneys for Defendant, Frank H. Waskey.

United States of America,

District of Alaska,—ss.

Due service of the within demurrer of Deft. Frank

H. Waskey is hereb}^ accepted at Nome, Alaska, this

7th day of November, 1906, by receiving a copy there-

of.

Attorney for Plaintiff.

[Endorsed] : No. 1629. Original. In the Dis-

trict Court for the District of Alaska, Second Divi-

sion. J. J. Chambers, Plaintiff, vs. Andrew Eadie

et al.. Defendants. Demurrer Deft. Frank H. Was-
key. Filed in the Office of the Clerk of the Dist.

Court of Alaska, Second Division, at Nome. Nov.

7,1906. Jno. H. Dunn, Clerk. By , Dep-

uty. Ira D. Orton, Attorney for Deft. Frank H.

Waskey.

In the District Court for the District of Alaska,

Second Division.

J. J. CHAMBERS,
Plaintiff,

vs.

ANDREW EADIE et al..

Defendants.
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Demurrer of J. Potter Whittren to Plaintiff's

Amended Complaint.

Comes now the defendant, J. Potter Whittren, by

his attorney, and demurs to the amended complaint

of the plaintiff filed herein, and, for grounds of de-

murrer, says that the said complaint does not state

facts sufficient to constitute a cause of action.

F. E. FULLER,
Attorney for Defendant J. Potter Whittren.

I hereby certify that I sei'^^ed the within demurrer

upon plaintiff's attorney, C. D. Murane, on the 7th

day of November, 1906, by leaving a copy thereof

in a conspicuous place in his office in Nome, Alaska,

to wdt, on his office desk, at 3 :40 P. M. on said day,

no person being in charge of said office.

Dated Nov. 8, 1906.

F. E. FULLER,
Atty. for Deft. J. P. Whittren.

[Endorsed] : Original. No. 1629. District Court,

District of Alaska, Second Division. J. J. Cbam-

bers. Plaintiff, vs. Andrew Eadie et al.. Defendants.

Demurrer of J. Potter Whittren to Amended Com-

plaint. Filed in the Office of the Clerk of the Dist.

Court of Alaska, Second Division, at Nome. Nov.

15, 1906. Jno. H. Dunn, Clerk. By ,

Deputy. F. E. Fuller, Attorney for Defendant J.

Potter Whittren, Front St., Nome, Alaska.
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In the District Court for the District of Alaska,

Second Division.

Term JMiniites, Special Sei^tember, 1906, Term be-

gun and held at the Town of Nome, in said Dis-

trict and Division, Sept. 24, 1906.

Saturday, Nov. 17, 1906, at 10 A. M.

Court (convened pursuant to adjourmnent.

Present: Hon. ALFBBD S. MOORE, Judge.

John H. Dunn, Clerk.

Angus McBride, Deputy Clerk.

Geo. B. Grigsby, Acting U. S. Attorney.

Thos. C. Powell, U. S. Marshal.

Now, upon the convening of court, the following

proceedings were had

:

#1629.

CHAMBERS

vs.

EADIE et al.

[Order Sustaining Demurrers.]

The demurrers of defendants Waskey, Eadie and

Whittren were argued by O. D. Cochran for, and by

C. D. Murane contra, and demurrers sustained in

each case.
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In the District Court for the Distinct of Alaska,

Second Division.

J. J. CHAMBERS,
Plaintiff,

vs.

ANDREW EADIE, J. POTTER WHITTREN aud

FRANK H. WASKEY,
Defendants.

Second Amended Complaint.

Comes noAv the plaintiff in the above-entitled ac-

tion, and by leave of Court first had and obtained,

makes this liis second amended complaint and for

cause of action alleges

:

1. That at all the times and dates herein men-

tioned, plaintiff was and is the owner in fee and en-

titled to the possession of the following-described

property, to wit

:

An undivided one-half (i/o) interest of that cer-

tain placer mining claim named and known as the

Bon Voj^age, situate in the Cai^e Nome Recording

District, District of Alaska, and described by mee^s

and bounds as follows, to wit : Commencing at the

initial stake Avhich is situated about 1,500 feet in a

southerly direction from the upper end line of Creek

claim No. 3 Below, on Newton Gulch, a tributary of

Dry Creek, said stake being in the north end line of

said claim; thence 330 feet in a westerly direction

and parallel to said Ne"\\^n Gulch to corner stake

No. 1 ; thence 1320 feet in a southerly direction and
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at riglit angles to corner stake No. 2 ; tlience 6G0 feet

in an easterl,y direction to corner stake No. 3 ; thence

1320 feet in a northerly direction to corner stake No.

4 ; thence 330 feet to the initial stake or place of be-

ginning; said claim being situate on the divide

known as Gold Hill, which is between Newton Gulch

and Nome Eiver, and is next to a certain bench claim

known as Gold Hill Claim No. 1, and contains about

20 acres of ]3lacer mining ground.

That plaintiff's estate in said property is under

and by virtue of a location thereof by one J. Potter

Whittren, one of the above defendants, made in the

3^ear 1902, and by mesne conveyance, from said de-

fendant Whittren, to this plaintiff, subsequent to

last-mentioned date.

2. That the defendants wrongfully and unlaw-

fully mthhold possession of said premises from

plaintiff, and have extracted a large amount of gold

and other precious metals from said claim to the

plaintiff's damage in the smn of seventy-five thou-

sand dollars ($75,000).

Wherefore, plaintiff prays judgment that he is the

owner of an undivided one-half (i/.) interest in said

claim, and for possession thereof, and for damages

in the sum of seventy-five thousand dollars ($75,-

000), and for his costs and disbursements included

in this action.

C. D. MURANE,
Attorney for Plaintiff.



t'.<?. J. J. Chamhcrs. 21

United States of America,

District of Alaska,—ss.

J. J. Chambers, being first duly sworn, deposes and

says

:

That he is the plaintiff in the above-entitled action

;

that he has read the foregoing second amended com-

plaint, know)? the contents thereof, and the matters

therein stated are true, as he verily believes.

J. J. CHAMBERS.

Su;?scril)ed and sworu to before me this 20th day

of November, 1906.

[Notary Seal] GEO. D. SCHOFIELD,
Notary Public.

Service of copy of the foregoing second amended

complaint received this 20 day of November, 1906.

IRA D. ORTON,
For Waskey.

O. D. COCHRAN,
Attorney for Defendant.

[Endorsed] : No. 1629. In the District Court,

District of Alaska, Second Division. J. J. Chambers,

Plaintiff, vs. Andrew Eadie et al., Defendants.

Second Amended Complaint. Filed in the Office of

the Clerk of the Dist. Court of Alaska, Second Divi-

sion, at Nome. Nov. 23, 1906. Jno. H. Dunn, Clerk.

By ^ Deputy. C. D. Murane, Attorney

for Plaintiff.
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Recorder of the Gape Nome Recording District,

Alaska, a certain paper writing purporting to be a

conveyance of an undivided one-half interest in the

said Bon Voyage Placer Mining Claim from this de-

fendant to the plaintiff, a copy whereof is hereto an-

nexed, marked Exhibit "A"; and that ever since the

20th day of July, 1906, plaintiff has claimed adversely

to this defendant, a one-half interest in the said

placer mining claim under and by virtue of the said

alleged conveyance.

That said paper writing, recorded as aforesaid,

was not and is not the deed or conveyance of this

defendant, all of which was and is well-known to the

plaintiff, and that the said plaintiff wrongfully and

fraudulently caused the said paper writing to be

placed on record, well knowing that the same was

fraudulent and void, and has ever since and now does

claim some interest or estate in the said premises

thereunder, but that the plaintiff has no claim, estate,

or interest in or to the said premises, or any part

thereof.

Wherefore, this defendant prays judgment that

the complaint of the plaintiff' herein be dismissed

and that it be adjudged and decreed that this de-

fendant is the owner of an undivided one-half part

of the said premises, and that the plaintiff has no

claim, estate or interest therein ; that the paper writ-

ing herein mentioned be adjudged and decreed not

to be the deed of this defendant, and that the same

is void and of no;/^ effect, and that the plaintiff" l)e

forever enjoined and debarred from asserting any



vs. J. J. Chambers. 25

claim, right, title, estate or interest under said paper

writing or in or to the said premises, or any part

thereof

;

And this defendant further prays that the plain-

tiff be enjoined and restrained, pending this action,

from selling, conveying, leasing, mortgaging or in

anywise disposing, or attempting to dispose, of or

encumbering the said premises or any part thereof,

and for such other and further relief as may be meet,

F. E. FULLER,
Attorney for Defendant J. Potter Whittren.

Exhibit "A."

#35972.

Know all men by these presents: That J. Potter

Whittren, of Nome Cit}^, Alaska, the party of the

first part, for and in consideration of the sum of One

($1.00) Dollar,s, Lairful of the United States of

America, to him in hand paid by J, J. Chambers of

the same place, the party of the second part, the re-

ceipt whereof is hereby acknowledged, does by these

presents grant, bargain, sell and convey unto the

said party of the second part, his executors, admin-

istrators and assigns, an undivided one-half (V2)

interest in the following described property Bench
Olaim known as the "Pocky Bench" opposite No. 2,

in "Extra Dry," a tri])utary to Nome Piver, staked

Jan. 1st, 1902.

The "Bon Voyage" Bench Claim on the left limit

of Newton Gulch, opposite No. 3 above 1500 ft. to

the soutlieast, staked Jan. 1st, 1902.
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No. 5 1/2 Little Creek, a tributary to Snake River,

said 5 1/2 being a fraction at No. 5 l^elow Discovery

in Little Creek, all of the above being in Cape Nome

Recording District, District of Alaska, and staked

by J. Potter Whittren.

To have and to hold, the same to the said party of

the second part, his executors, administrators and as-

signs, forever. And he does for his heirs, executors,

administrators, covenant and agree to and with the

said parf of the second part, executors, administra-

tors and assigns to warrant and defend the sale of the

said property, goods and chattels hereby made unto

the said party of the second part, his executors, ad-

ministrators and assigns, against all and everv per-

son and persons whomsoever lawfully claiming or to

claim the same.

In witness whereof, I have hereunto set my hand

and seal the 21st day of April, in the year of out

Lord one thousand nine hundred two—1902.

J. POTTER WHITTREN. [Seal]

Signed, Sealed and l>elivered in Presence of:

F. E. FULLER.

Territory of Alaska,

Precinct of Nome,—ss.

This is to certify, that on this 21st day of April,

A. D. 1902, before me, F. E. Fuller, a Notary Public

in and for the Territory of Alaska, duly commis-

sioned and sworn, personally came J. Potter Whit-

tren, to me known to be "the individual described in

and who executed the within instrument, and ac-

knowledged to me that he signed and sealed the same
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as his free and voluntary act and deed, for the uses

and purposes therein mentioned.

Witness my hand and Official Seal, the day and

year in this certificate first above written.

[Notarial Seal] F. E. FULLER,

Notary Public in and for the Territory of Alaska,

Residing at Nome.

Filed for record July 20, 1906—2 P. M.

Request of J. J. Chambers.
F. E. FULLER,

Recorder,

F. R. Cowden,

Deputy.

(Vol. 163, page 387.)

United States of America,

District of Alaska,

Second Division.

T, F. E. Fuller, being first duly sworn, say: That

I am the attorney for the within named defendant

J. Potter Whittren in the above-entitled action ; that

I have read the foregoing answer and know the con-

tents thereof, and that I believe the same to be true

;

that I make this affidavit and verification for the rea-

son that the said defendant is n'ot within the District

of Alaska.
F. E. FULLER.

Subscribed and sworn to Ijefore me this 26th day

of November, A. D. 1906.

[Notarial Seal] F. R. COWDEN,
Notary Public in and for the District of Alaska,

Residing at Nome, Alaska,
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Service of the within answer and receipt of copy

acknowledged this 27 day of Nov.

C. D. MURANE,
Attorney for Plaintiff.

[Endorsed] : Original. No. 1629. District Court,

District of Alaska, Second Division. J. J. Cham-

bers, Plaintiff, vs. Andrew Eadie et al., Defendants.

Answer of J. Potter Whittren to Plaintiff's Second

Amended Complaint. Filed in the Office of the Clerk

of the Dist. Court of Alaska, Second Division, at

Nome. Nov. 27, 1906. Jno. H. Dunn, Clerk. By
, Deput}^ L. Fuller, Attorney for De-

fendant J. Potter Whittren, Nome, Alaska.

Tu tlie Dififn'c Court, Disfric of Alaslxn, Second

Division.

Plaintiff,

J. J. CHAMBERS,

vs.

ANDREW EADIE at al..

Defendant.

[Plaintiff's Demurrer to Further Answer, etc., of J.

Potter V/hittren.]

Comes now the plaintiff' by liis attorney C. D.

Murane, and demurs to the further answer and also

to the further answer and counterclaim of the de-

fendant J. Potter Whittren, and for cause of de-

murrer alleges

:

I.

That said ay^rmative matter set out in said further
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answer and in s said further answer by way of

counterclaim does not state facts s sufficient to con-

stitute a defense or counterclaim.

C. D. MURANE,
Attorney for Plaintiif.

[Endorsed]: No. 1629. In the District Court,

District of Alaska, Second Division. J. J. Cham-

bers, Plaintiff, vs. Andrew Eadie et al., Defendants.

Demurrer. Filed in the Office of the Clerk of the

Dist. Court of Alaska, Second Division, at N^ome.

Dec. 28, 1906. Jno. H. Dunn, Clerk. By
,

Deputy. C. D. Murane, Attorney for Plaintiff.

Vidrid Court, Did rid of Alaska, Second Division.

J. J. CHAMBEKS,
Plaintiff,

vs.

ANDREW EADIE, J. POTTER WHITTREN and

FRANK H. WASKEY,
Defendants.

[Answer of Frank H. V/askey to Second Amended

Complaint.]

Comes now Frank H. Waskey, one of the defend-

ants in the above-entitled action, and for answer to

plaintiff's second amended complaint denies and al-

leges as follows

:

I.

Denies each and every allegation of plaintiff's

seco/Hd amended complaint.



30 Andrew Eadie et (d.

II.

And for a further, separate and affirmative answer

said defendant Waskey alleges:

1. That the Bon Voyage Claim mentioned and

described in plaintiff's said second amended com-

plaint was located as a placer mining claim by the

defendant Whittren on the 1st day of January, 1902

;

that fi'om the 1st day of January, 1902, until the

241:h day of September, 1905, the said Whittren con-

tinued to be the owner in fee of said claim; that on

the said 2-lth day of September, 1905, the said Whit-

tren, for a valuable consideration, by deed in writ-

ing, granted, sold and conve^^ed to the defendant

Eadie an undivided one-half interest in said claim,

and ever since the said last mentioned date the said

Whittren and the said Eadie have been, and they

now are, the sole owners of said claim as tenants in

common.

2. That on the 11th day of June, 1906. the said

Whittren and the said Eadie were so the owners of

said claim as tenants in common, and were then and

there in the sole, quiet and exclusive possession of

the same, and on said date the said Whittren and

Eadie did by an instrument in writing, lease, let and

demise a portion of said claim to the defendant

Waskey for the term to commence at the execution

of said lease and ending on the 1st day of June, 1908

;

that the portion of said claim so leased, demised and

let to this defendant is bounded and described as

follows

:
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All the following described lands and premises,

situate in Cape Nome Mining and Recording Dis-

trict, District of Alaska, to wit : Commencing at the

southwest corner stake of the Bon Voyage Placer

Mining Claim; thence northerly along the westerly

boundary line of said mining claim 1320 feet to the

northwest corner thereof; thence easterly along the

northerly boundary line of said mining claim 220

feet; thence southerly 1320 feet to the southerly

boundary line of said mining claim ; thence westerly

220 feet to the point and place of beginning ; being a

part of the said Bon Voyage Placer Mining Claim,

the location notice whereof is of record in the office

of the Recorder of said Cape Nome Recording Dis-

trict in Book 99, at page 296, of the Records of said

District.

That immediately upon the execution of said lease

the defendant Waskey entered upon said portion of

said claim and connnenced to mine and prospect the

same for gold in accordance with the terms of said

lease, and is still so engaged; that tlie defendant

Waskey has at all times kept and performed, and is

now keeping and performing, all the terms of said

lease on his part to be kept and performed ; that de-

fendant made and entered into said lease in good

faith, for a valuable consideration, without any

knowledge or notice whatever of plaintiff's alleged

interest in said claim, and defendant commenced and

continued to work, mine, and operate said claim for

a long period of time, in like good faith, at great ex-

X^ense and without any knowledge or notice of plain-

tiff's alleged interest in said claim.
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That said lease hereinbefore referred to was by

this defendant, on August 22d, 1906, filed for record

in the Office of the Recorder of the Cape Nome Re-

cording District, District of Alaska, within which

said claim was and is situated, and was thereafter

duly recorded in Vol. 16-1, at page 133 of the Records

of said District ; that a true copy of said lease is here-

unto annexed, marked Exhibit "A," and made a

part of this answer.

3. The defendant Waskey further alleges that

afterwards, to wit, on the 20th day of June, 1906, the

said Whittren and the said Eadie were so the owners

of said claim as tenants in common, and were then

and there, together with this defendant as lessee of

of the portion thereof hereinbefore described, in the

sole, quiet and exclusive possession of the said claim,

and on the said 20th day of June, 1906, the said

Whittren, Eadie, and this defendant made and en-

tered into a certain lease and contract of the remain-

ing portion of said mine for the term commencing on

said 20th day of June, 1906, and ending on the 20th

day of June, 1908 ; that the remaining portion of said

mine described in said lease and contract last herein-

aboA' e referred to is described as follows

:

The easterly 440 feet of said mining claim, being

all of the said claim not heretofore leased by the said

Eadie and the said Whittren to the said Waskey.
That immediately upon the execution of said con-

tract and lease, the defendant Eadie and Waskey
entered upon said portion of said claim described

therein and commenced to mine and prospect the
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same for gold in accordance with the terms of said

lease and ihej are still so engaged ; that the defend-

ants Waskey and Eadie have at all times kept and

performed, and are now keej^ing and performing,

all the terms of said contract and lease on their part

to be kept and performed.

That the said Waskey made and entered into said

contract and lease in good faith, for a valuable con-

sideration, without any knowledge or notice what-

ever of plaintiff's alleged interest in said s claim,

and the said defendant Waskey commenced and con-

tinued to work, mine and operate said claim and the

portion described in said contract and lease last here-

inbefore referred to for a long period of time, in like

good faith, at great expense and without any knowl-

edge or notice of plaintiff's alleged interest in said

claim.

That said lease and contract last hereinbefore re-

ferred to was by this defendant, on the 30th day of

August, 1906, filed for record in the Office of the

Recorder of the Cape Nome Recording District, Dis-

trict of Alaska, within which said claim was and is

situated, and was thereafter duly recorded in Vol.

164, at page 138 of the Records of said District ; that

a true copy of said contract and lease is hereto an-

nexed, marked Exhibit "B " and made a part of this

answer.

4. This defendant Wasky further alleges that he

has hereinbefore set forth the nature and duration

of his estate in the real property described in plain-

tiff's complaint and of his license and right to the
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Ijossessioii thereof, and further alleges that he is in

the possession of said property under and b}^ virtue

and pursuant to the two leases and contracts, Ex-

hibits "A" and "B," hereinbefore mentioned.

Wherefore, having fully answered this defendant

prays to go hence dismissed with judgment for his

costs.

ALBERT FINK,
IRA D. ORTON,

xittonieif for Defendant Frank H. Waskey.

United States of America,

District of Alaska,—ss.

Ira I). Orton, being first duly sworn, deposes and

says : That he is the attorney for Frank H. Waskey,

one of the defendants in the above-entitled action;

that he has read the above and foregoing answer and

knows the contents thereof and believes the same to

be true ; that the reason this affidavit is made by af-

fiant instead of the said Frank H. A¥askey is because

the said Frank H. Waskey is absent from the Dis-

trict of Alaska, and for that reason unable and in-

capable of making this verification.

IRA D. ORTON.

Subscribed and sworn to 1)efore me, this 14th day

of January, 1907.

[Notarial Seal] IDA O. CHAQUETTE,
Notary Public in and for the District of Alaska, Re-

siding at Nome.
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Exhibit "A."

#36729.

This indenture, made this eleventh day of June, in

the 3^ear nineteen hundred and six, between Andrew

Eadie and J. Potter Whittren, both of Nome, Alaska,

lessors, and F. H. Waskey, of the same place, lessee,

witnesseth

:

That the said lessors, for and in consideration

of the rents, royalties, covenants, and agreements

hereinafter reserved and contained and by the said

lessee to be paid, kept, and performed, do hereby

lease, demise and let unto the said lessee all the fol-

lowing described lands and premises, situated in

Cape Nome Mining and Recording District, District

of Alaska, to wit : Commencing at the southwest cor-

ner stake of the Bon Voyage Placer Mining Claim

;

thence northerly along the westerly boundary line

of said mining claim 1320 feet to the northwest cor-

ner thereof; thence easterly along the northerly

boundary line of said mining claim 220 feet; thence

southerly 1320 feet to the southerly boundary line of

said mining claim; thence westerly 220 feet to the

point and place of beginning; being a part of the

said Bon Voyage Placer Mining Claim, the loca-

tion notice whereof is of record in the office of the

recorder of said Cape Nome Recording District in

book 99, at page 296, of the records of the said dis-

trict.

To have and to hold all and singular the said de-

mised premises, together with the appurtenances, un-
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to the said lessee for the term commencing on the

date hereof and expiring at noon on the first da.y of

June, nineteen hundred and eight, unless sooner for-

feited or determined through the violation hy the

said lessee of any covenant or agreement hereinafter

contained and by him to be kept and performed.

And in consideration of such demise and lease the

said lessee does covenant and agree with the said les-

sors as follows, to wit

:

1. To enter upon the said premises within five

da3^s from the date hereof and thereafter to pros-

pect, work, and mine the same in good and miner-like

manner, so as to take out the greatest possible

amount of gold and gold-dust therefrom, with due

regard to the continued future working of the said

mining claim and the |3reservation of the same as a

workable mine, and so to prospect, work and mine

the said premises steadily and continuously during

the term of this lease ; cessation of labor for a period

of ten days to be deemed a violation of this agree-

ment.

2. To properly timber all shafts and to keep all

shafts, tunnels, drifts, and stopes clear and in good

and safe condition.

3. To allow the said lessors, and their agent or

agent, at all times, to enter upon and into all parts

of the said premises, for purposes of inspection, and

to be present and to assist at all cleanups, the retort-

ing of the amalgam, and the weighing of the retort.

4. To give to the said lessors, at Nome, Alaska,

at least ten hour's- notice of each and every cleanup,

and to make no cleanup without giving such notice.
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5. To make and file for record an affidavit of the

performance of the required annual labor upon the

said mining- claim, during each calendar 3^ear of the

term of this lease.

6. To pay to the said lessors, as royalt.y, thirty-

five per centum (35%) of all gold, gold-dust, and

other precious minerals and metals mined or ex-

tracted from the said premises during the term of

this lease, and to pay and deliver to the said lessors

such royalty out of, and immediately after, each and

ever}'' cleanup.

7. To allow no person or persons not in privity

with the said parties hereto to take or hold posses-

sion of the said premises, or any part thereof, under

any pretense whatever, during the said term.

8. Not to assign tliis lease, or any interest herein,

and not to sublet the said premises, or any part there-

of, without the written consent of the said lessors.

9. To quit and deliver up to the said lessors the

possession of the said premises, X x, in good or-

der and condition for continued future mining, with-

out demand or further notice, on said first day of

June, 1906, or at any time previous upon demand for

forfeiture.

It is expressly agreed that, upon the violation by

the said lessee of any covenant or agreement herein

contained, this lease, and the term hereof, shall, at

the option of the lessors, become forfeited and de-

termined, and the said lessors may at once enter into

the possession of the said ])remises and remove any

and all persons found thereon.
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Each and every part and covenant hereof shall

extend to and be binding upon the heirs, executors,

administrators, and assigns of the lessors, and, at

the oi3tion of the lessors, the executors, administra-

tors, and assigns of the said lessee.

In witness whereof, the said parties have hereunto

set their hands and seals the day and year first above

written.

Done in triplicate.

ANDREW EADIE. [Seal]

J. POTTER WHITTREN. [Seal]

F. H. WASKEY. [Seal]

Signed, sealed and delivered in the presence of

F. E. FULLER.
A. G. BLAKE.

District of Alaska,

Cape Nome Precinct,—ss.

This is to certify, that on this 11th day of June,

A. D. 1906, before me, the undersigned, a Notary

Public in and for the District aforesaid, duly com-

missioned and qualified, personally came Andrew
Eadie, J. Potter Whittren and F. H. Waskey, to me
known and known to be the same persons described

in and whose names are subscribed to the within in-

strument, and acknowledged that they executed the

same freel}^ and voluntarily.

Witness my hand and notarial seal this 11th day

of June, A. D. 1906.

[Notarial Seal] F. E. FULLER,
Notary Public for Alaska.
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Filed for record Aug. 22, 1906, 2 :20 P. M. Re-

quest of F. H, Waskey.

F. E. FULLER,
Recorder.

Deputy.
(Vol. 164, Page 133.)

United States of America,

District of Alaska,

Precinct of Cape Nome,—ss.

I, F. E. Fuller, United States Commissioner and

Ex-Officio Recorder in and for the Precinct of Cape

Nome in the Second Judicial Division of the District

of Alaska, do hereby certify that the above and fore-

going is a true, full and complete copy of Instru-

ment numbered 36729, the same being Agreement

Between Andrew Eadie, and J. Potter Whittren,

Lessors, and F. H. Waskey, Lessee, as the same ap-

pears of record in Volume 164, at page 133 thereof,

of the records of my office.

Witness my hand and the seal of the said office this

12th day of October, 1906.

[Seal] F. E. FULLER,
Recorder.

By F. R. Cowden,

Deputy.

Exhibit "B."

#36869.

AGREEMENT.
This agreement, made this 20th day of June, in

the year nineteen hundred and six, by and between
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Andrew Eadie, J. Potter Whittren, and F. H.

Waske,y, all of Nome, Alaska, Witnesseth:

Whereas, the said Eadie and Whittren are the own-

ers of the Bon Voyage Mining Claim, situate in Cape

Nome Mining District, Alaska, the location notice

whereof is of record in the office of the Eecorder of

the Cape Nome Recording District, in book 99, at

page 296 of the Records of said District

;

And whereas, the said Eadie and A¥askey desire

to work and mine the easterly 440 feet of said mining

claim, being all of the said claim not heretofore leased

by the said Eadie and Whittren to the said Whaskey

:

Now, therefore, in consideration of the premises

and of the sum of One ($1.00) Dollar, by the said

parties paid, each to the other, the receipt whereof

is hereby acknowledged, and of the convenants and

agreements hereinafter contained, it is agreed as fol-

lows :

The said Eadie and Waskey agree to enter upon tlie

said premises within one day from the date hereof,

and thereafter to ]:>rospect, work and mine the same

in good and miner-like manner so as to take out the

greatest amount of gold and gold-dust therefrom,

with due regard to the continued future working of

the said premises and the i:)reservation of the same as

a workable mine, and so to prospect, work and mine

the said premises steadily and continuously for the

full term of two (2) years from the date hereof, or

until said premises shall have been thoroughly and

completely mined and worked out ; cessation of labor

for a period of ten (10) days to be deemed a violation

of this agreement.
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To properly timber all shafts and to kee]) all shafts,

tunnels, drifts and stopes clear and in ojood and safe

condition

;

To allow the said Whittren or his ag'ent at all times

to enter upon and into all parts of the said premises

for purposes of inspection, and to be present and to

assist at all cleanups, the retorting of the amalsjam,

and the weighing of the retorts, and to give said

AVhittren or his agent due notice of each and ever}^

cleanup.

It is agreed that of all the gold, gold-dust and other

precious minerals and metals mined or extracted

from the said premises by the said Eadie and Was-

key, under this agreement, one-eighth (1/8) part

shall be paid and delivered to said Whittren imme-

diately after each and every cleanup, and one-eighth

(1/8) part to the said Eadie, and the remainder shall

be retained by, and equally divided between, the said

Waskey and Eadie, after paying from such remain-

der all costs and ex])enses of mining and operating'

under this agreement; the expense of first toeatiii/j

pay, however, to he home solely by snid Waskey.

In witness whereof, the said parties have hereunto

set their hands and seals in tri]3licate, the day and

year first above written.

J. POTTER WHITTREN. [Seal]

ANDREW EADIE. [Seal]

F.H. WASKEY. [Seal]

Signed, sealed and delivered in the presence^ of

P. D. OVERFIELl).
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Distrir't of Alaska,

Cape Nome Precinct,—ss.

This is to certif.y that on this 30th day of August,

A. D. 1906, before me, the undersigned, a Notary

Public in and for the District aforesaid, duly com-

missioned and qualitied, personally came Andrew

Eadie, J. Potter Whittren and F. H. Waskey, to me
known and known to be the same persons described

in and whose names are subscribed to the within in-

strument, and acknowledged that they executed the

same freely and voluntarily.

Witness m}' hand and notarial seal this oOth day of

August, A. D. 1906.

[Notary; Seal] F. E. FULLER,
Notary Public for Alaska.

Filed for Record Aug. 30, 1906, 2:50 P. M.

Request of F. H. Waskey,

F. E. FULLER,
Recorder.

Deputy,

(Vol. 164, Page 138.)

United States of America,

District of Alaska,

Precinct of Cape Nome,—ss.

I. F. E. Fuller, United States Commissioner and

Ex-Officio Recorder in and for the Precinct of Cape

Nome in the Second Judicial Division of the District
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of Alaska, do hereby certify that the above and fore-

going is a true, full and complete eopy of Instrument

numbered 36869, the same being agreement between

Andrew Eadie, J. Potter Whittren and F. H. Was-

key, as the same appears of record in Volume 164, at

page 138 thereof, of the records of my office.

Witness my hand and seal of the said office this

12th day of October, 1906.

[Seal] F. E. FULLER,
Recorder.

By F. R. Cowden,

Deputy.

United States of America,

District of Alaska,—ss.

Due service of the within answer is hereby accept-

ed at Nome, Alaska, this 14 day of January, 1907, by

receiving a copy thereof.

C. D. MURANE,
Attorney for Plff.

[Endorsed]: #1629. Original. In the District

Court for the District of Alaska, Second Division.

J. J. Chambers, Plaintiff, vs. Andrew Eadie, et al..

Defendants. Answer of Waskey to Second Amended

Complaint. Filed in the office of the Clerk of the

Dist. Court of Alaska, Second Division, at Nome.

Jan. 15, 1907, Jno. H. Dunn, Clerk. By
,

Deputy. Ira D. Orton, Attorney for Deft. F. H.

Waskev.
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[Answer of Andrew Eadie to Second Amended Com-

plaint.

In the District Court for tlie District of Alaslai,

Second Dii'isio)L

J. J. CHAMBERS,
Plaintiff,

vs.

ANDREW EADIE, J. POTTER WHITTREN and

FRANK WASKEY,
Defendants.

ANSWER.
Comes now the defendant, Andrew Eadie, and an-

swering the second amended complaint of the plain-

tiff filed herein, admits, den/ys and alleges

:

I.

Denies any knowledge or information sufficient to

form a l)elief as to any of the allegations contained in

])aragraph I of said second amended complaint, and

demands proof thereof.

II.

Denies generally each and every allegation contain-

ed in Paragraph II of said second amended com-

plaint.

And for a further, separate answer and defense to

said second amended complaint, answering defendant

alleges

:

I.

That he is tlie owner in fee of an undivided one-

half (1/2) interest of the ])remises described in plain-
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tiff's second amended complaint, in the possession

and entitled to the possession of the same.

Wherefore, this answering defendant, havinj^ fully

answered the second amended complaint of plaintiff

filed herein demands judgment that he is the owner in

fee of an undivided one-half (1/2) interest in said

])remises described in ]3laintiff's second amended

complaint and entitled to the possession of the same,

and for his costs and disbursements herein incurred.

O. D. COCHRAN,
Attorney for Defendant, Eadie.

United States of America,

District of Alaska,—ss.

Andrew Eadie, being first duly sworn, de])oses and

says

:

. ^ ?y

;

That he is the answei'ing defendant named in the

foregoing answer; tliat he has read the same, knows

the contents thereof and that the same is true as lie

verily believes.

ANDREW EADIE.

Subscribed and sworn to before me, this 8th day of

February, 1907.

[Notary Seal] O. D. COCHRAN,
Notary Public in and for the District of Alaska.

Received a copy of the foregoing answer this 8th

day of Feb., 1907.

C. D. MURANE,
Atty. for Plaintiff.
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[Endorsed] : No. 1629. In the District Court for

the District of Alaska, Second Division. J. J. Cham-

bers, Plaintiff, vs. Andrew Eadie, et al.. Defendants.

Answer. Filed in the of&ce of the Clerk of the

Dist. Court of Alaska, Second Division, at Nome.

Feb. 9, 1907, Jno. H. Dunn, Clerk. By ,

Deputy. O. D. Cochran, Atty. for Defendant, Eadie.

[Order Overruling Plaintiff's Demurrer to Defend-

ants' Answer.]

In the District Court for the District of Alaska, Sec-

ond Division.

No. 1629.

J. J. CHAMBERS,
Plaintiff,

vs.

ANDREW EADIE, J. POTTER WHITTREN
and FRANK H. WASKEY,

Defendants.

ORDER OVERRULING DEMURRER.
This case comes on for hearing upon plaintiff's de-

nuirrer to defendant's answer.

The demurrer was submitted without argument,

upon the pleadings and files in the case, and the

Court having examined the pleadings and files here-

in and being fully advised in the premises orders that

the said demurrer be and the same is hereby over-

ruled.

ALFRED S. MOORE,
Dist. Judge.

Nome, Alaska, April 20, 1907.
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[Endorsed]: No. 1629. In the United States

District Court for the District of Alaska, Second Di-

vision. J. J. Chambers vs. Andrew Eadie, et al.

Order Overruling Demurrer. Filed in the Office of

the Clerk of the Dist. Court of Alaska, Second Di-

vision, at Nome. Apr. 22, 1907. Jno. H. Dunn,

Clerk. By , Deputy. Vol. 5, Orders and

Judgments, p. 197. Comp. McB.

[Plaintiff's Reply to Separate Answer of J. Potter

Whittren.]

/;/ fJtc Dintyicf Court for the District of Alaska, Sec-

ond Division.

No.

J. J. CHAMBERS,
Plaintiff,

vs.

ANDREW EADIE, J. POTTER WHITTREN
and FRANK H. WASKEY,

Defendants.

REPLY.
Comes now plaintiif J. J. Chambers and for reply

to the separate answer of J. Potter Whittren in the

above-entitled action, denies any knowledge or in-

formation sufficient to foiin a belief as the the exe-

cution of the lease or leases mentioned on the first

page of said answer; and,

Denies any knowledge or information sufficient to

form a belief as to whether said defendant Waskey

and Eadie are "working and mining the same under
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said lease and agreement," or under any agreement

as set forth in said answer upon said first page, and

tlierefore denies each and all of said allegations.

Plaintiff denies each and every allegation con-

tained in said answer commencing with the words

"and further answering" in the last line of the first

page of said answer and ending with the words

"years therein specified," on the second ])age of said

answer, and the whole thereof.

AVhcrefore, plaintiff, having fnlly replied to the

answer of the said defendant Whittrcn, demands

judgment as he has heretofore demanded in his com-

I'laint on file herein.

C. D. MURANE,
Attorney for Plaintiff.

United States of America,

District of Alaska,—ss.

J. J. Chamhers, being first duly sworn, upon his

c-atli deposes and says

:

I am the ])laintiff in the foregoing reply; I have

read said reply, know the contents thereof, and the

matters therein stated are true as I verily believe.

J. J. CHAMBERS.

Subscril)ed and sworn to before me, this 10 day of

June, 1907.

[Notarial Seal] C. D. MURANE,
Notary Public in and for the District of Alaska, Sec-

ond Division.

Service of the foregoing reply admitted by copy

tlie 10th dav of June. 1907.

F. E. FULLER,
Atty. for Deft. Whittren.
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[Endorsed]: No. 1629. In the District Court,

District of Alaska, Second Division. J. J. Cham-
l)ers, Plaintiff, v. Andrew Eadie, J. Potter WMttren
and Frank H. Wasky, Defendants. Reply to An-
swer to Deft. Whittren. Filed in the Office of the

Clerk of the Dist. Court of Alaska, Second Division,

at Nome. Jun. 10, 1907. Jno. H. Dunn, Clerk. By
, De^juty. C. D. Murane, Attorney for

Plaintiff. McB.

[Plaintiff's Reply to Separate Answer of Frank H.

Waskey to Second Amended Complaint.]

In the District Court for the District of Alaska, Sec-

ond Division.

No.

J. J. CHAMBERS,
Plaintiff,

V.

ANDREW EADIE, J. POTTER WHITTREN and

FRANK H. WASKEY,
Defendants.

REPLY.
Comes now the plaintiff J. J. Chambers and for

reply to the separate answer of the defendant Frank

H. Waskey to plaintiff's second amended complaint,

denies and alleges as follows

:

I.

For reply to Paragraph I to defendant's further

separate and affirmative answer and defense, plain-

tiff denies each and every allegation contained in said
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paragraph, except that the Bon Vo3^age Claim was lo-

cated as a ])lacer mining claim by the defendant

Whittren on the 1st da.y of Jannar.y, 1902, and that

the said defendant Whittren for a valuable consider-

ation b}' deed in writing, granted, sold and conveyed

to the defendant Eadie an undivided one-half (i/.)

interest in said claim.

II.

For reply to the second paragraph of said answer,

plaintiff denies any knowledge or information suffi-

cient to form a Ijelief as to the matters contained in

said paragraph, and therefore denies the allegations

of said paragraph and the whole thereof, except that

plaintitf admits that said Bon Voyage Claim is situ-

ated in the Cape Nome Recording District, District

of Alaska.

III.

For reply to Paragraph III of said answer of de-

fendant Waskey, plaintiff denies any knowledge or

information sufficient to form a belief as the truth

of the matters therein stated, and therefore denies

ea.s'h and every allegation contained in said para-

graph, except that said claim is situated in the Dis-

trict of Alaska.

IV.

For reply to Paragraph lA^ of said answer of the

defendant AVaskey, plaintiff denies any knowledge or

information sufficient to form a belief as to the truth

of the matters therein stated, and therefore denies

each and every allegation contained in said para-

graph.
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Wherefore plaintiif, having fully replied to the

said answer of the defendant Waske.y, prays judg-

ment as he has heretofore prayed in his complaint on

file herein.

C. D. MURANE,
Attorney for Plaintiff.

United States of America,

District of Alaska,—ss.

J. J. Chambers, being first duly sworn, upon his

oath deposes and says : I am plaintiff in the foregoing

reply, have read said reply and know the contents

thereof, and the matters therein stated are true as I

verily believe.

J. J. CHAMBERS.

Subscribed and sworn to before me this 10th day

of June, 1907.

• [Notary Seal] C. D. MURANE,
Notary Public in and for the District of Alaska, Re-

siding at Nome, Alaska.

Service of the foregoing reply received by copy

this 10th June, 1907.

IRA D. ORTON,
Atty. for Deft. Frank H. Waskey.

[Endorsed] : No. 1629. In the District District

Court, District of Alaska, Second Division. J. J.

Chambers, Plaintiff, v. Andrew Eadie, J. Potter

Whittren and Frank H. Waskey, Defendants. Re-

ply to Answer of Deft. Waskey. Filed in the Office

of the Clerk of the Dist. Court of Alaska, Second Di-

vision, at Nome. Jun. 10, 1907. Jno. H. Dunn,
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Clerk. By , Deputy. C. D. :\Iuraiie, At-

torney for Plaintiff MeB.

[Plaintiff's Reply to Answer of J. Potter Whittren

to Second Amended Complaint.]

In flic JJi.strict Court for the District of Alaska, Sec-

ond Division.

No. -

—

.

J. J. CHAMBERS,
Plaintiff,

ys.

ANDREW EADIE, J. POTTER WHITTREN and

FRANK H. WASpEY,

Defendants.

REPLY TO ANSWER OF J. POTTER WHIT-
TREN TO PLAINTIFF5S SECOND
AMENDED COMPLAINT.

Comes now the plaintiff in the aboye—entitled ac-

tion, J. J. Chambers, and for reply to answer of J.

Potter Whittren to plaintiff's second amended com-

plaint, denies each and eyery allegation contained in

Paragraph II of said answer, except the allegation

that the defendants duly located and appropriated

said placer mining claim on the 1st day of January

1902.

For reply to Paragraph III, being designated as a

further answer to plaintiff's second amended com-

plaint, by wa.s- of counterclaim, plaintiff denies each

and eyery allegation contained in said counterclaim
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and the whole thereof, except that plaintiff admits

that on or abont the 20th day of July, 1906, he caused

to be filed and recorded in the office of the Recorder

of the Cape Nome Recording District, Alaska, a cer-

tain paiDer writing, a conveyance to an undivided

one-half (i/>) interest in the l)on voyage Placer Min-

ing Claim from the defendant Whittren to this plain-

tiff, and this plaintiff claims a one-half (i/^) interest

in said mining claim, adversely to said defendant

AVhittren.

Wherefore, plaintiff, having fully replied to an-

swer of the said defendant Whittren to plaintiff' 's

second amended complaint, prays judgment as he has

heretofore prayed in his said complaint.

C. D. MURANE,
Attorney for Plaintiff.

United States of ilmerica.

District of Alaska,—ss.

J. J. Chambers. ])eing first duly sworn, upon his

oath deposes and says

:

I have read the foregoing reply, know the contents

thereof and the matters therein stated are true as I

verilv believe.

J. J. CHAMBERS.

Subscribed and sworn to before me this 17 day

of June, 1906.

[Notarial Seal] C. D. MURANE,
Notary Public in and for the District of Alaska, Re-

siding at Nome, Alaska.

Copv rec'd. June 17, 1907.

F. E. FULLER,
Atty. for Deft. Whittren,
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[Endorsed]: No. 1629. In the District Conrt,

District of Alaska. Second Division. J. J. Cliam-

bers, Plaintiff, v. Andrew Eadie, J. Potter Wliit-

tren and Frank H. Waskev, Defendants. Reply to

Answer of J. Potter Whittren to Plaintiff's Second

Amended Complaint. Filed in the Office of the

Clerk of the Dist. Court of Alaska, Second Division,

at Nome. Jun. 17, 1907. Jno. H. Dunn, Clerk.

By , Deputy. C. D. Murane, Attorney

for Plaintiff McB.

In the District Court for the District of Alaska, Sec-

ond Division.

J. J. CHAMBERS,
Plaintiff,

vs.

ANDREW EADIE, J. POTTER WHITTREN
and FRANK H. WASKEY,

Defendants.

[Amended Answer of Andrew Eadie to Second

Amended Complaint.]

Comes now the defendant, Andrew Eadie, and

leave of Court being first had and obtained, files this

his amended answer to the second amended com-

plaint of the plaintiff filed herein, and answering

said complaint admits, denies and alleges:

I.

Denies any knowledge or infoi-mation sufficient to

form a belief as to the allegations contained in Para-

graph I of said second amended complaint, and de-

mands proof thereof.
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II.

Denies generally each and every allegation con-

tained in Paragraph II of said second amended com-

plaint.

And for a first further and separate defense to

said action, answering defendant alleges:

I.

That he is now and has been since the 24th day of

September, 1905, the owner in fee of an undivided

one-half of the premises described in plaintiff's sec-

ond amended comjjlaint, in the possession and en-

titled to the possession of the same.

And for a further and second separate answer and

defense to said action, this ans-wering defendant al-

leges :

I.

That on and prior to the 20th day of June, 1906,

the defendant Whittren personally and through his

lessee,, the defendant, Frank II. Waskey, were in

the actual possession of an undivided one-half of

the same mining claim described in plaintiff's com-

plaint, and the said defendant Whittren claiming to

be the owner in fee of said undivided one-half of said

mining claim.

II.

That on the said 20th day of June, 1906, this answer-

ing defendant and the defendant, Frank H. Waskey,

relying upon the claims and representations of the

said defendant Whittren, did in good faith and with-

out any knowledge whatever of the pretended claim

of the plaintiff in said i3remises lease from the said
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defendant Whittren and said defendant Eadie, for

valuable consideration the easterly 440 feet of said

mining claim, and the said defendants Whittren and

Waskey and this answering defendant, upon said

date, made and entered into into a certain lease and

contract, whereby the said defendant Waskey and

this answering defendant did lease the said easterly

440 feet of said mining claim, a copy of which said

lease and contract is annexed to this complaint and

marked Exhibit "A," and hereby referred to and

made a part hereof.

III.

That immediately upon the execution of said con-

tract and lease, the defendants Eadie and Waskey,

in good faith and without any notice whatever of the

pretended claim of the plaintiff to said mining claim,

entered upon said portion of said claim described

in said contract and lease and commenced to mine

and prospect the same for gold in accordance witli

the terms of said lease, and continued to prospect

and mine said claim in accordance with the terms of

said contract and lease until prevented from so doing

by an order of this Court, and in prospecting and

mining said portion of said mining claim described

in said contract and lease expended upwards of the

sum of Ten Thousand ($10,000.00) Dollars, and ex-

pended a large amount of money in prospecting and

mining said ground prior to the conmaencemeut of

this action; that defendants, Waskey and Eadie,

have at all times kept and performed, and are now

keeping and performing all the terms of said con-
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tract and lease on their part to be kept and per-

formed; that said lease and contract hereinbefore

referred to was on the 30th day of August, 1906, filed

for record in the office of the Eecorder of the Cape

Nome Mining and Recording District, District of

Alaska, within which said claim was and is situated,

and Avas thereafter duly recorded in Volume 164, at

page 138 of the Records of said Mining and Record-

ing District.

IV.

That the nature and duration of the estate of the

said answering defendant in said undivided one-half

of said mining claim claimed by tlie plaintiff is mi

leasehold estate for years as set forth in said contract

and lease marked Exhibit "A," a coj)y of which is

hereto attached.

V.

That the answering defendant is in the possession

of said portion of said mining claim described in said

contract and lease pursuant to the terms and condi-

tions thereof.

Wherefore, this answering defendant, having full.y

answered the second amended complaint of the 23lain-

tiff filed herein, demands judgment that he is the

owner in fee of an undivided one-half of said mining

claim described in plaintiff's second amended com-

plaint, and entitled to the possesion of the same, and

that he has a^/ leasehold estate for years, according

to the tenns of the lease and contract hereinbefore

referred to, and for his costs and disbursements in-

curred in this action.

O. D. COCHRAN,
Attorney for Defendant, Andrew Eadie.
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United States of Anieriea,

District of Alaska,—^ss.

Andrew Eadie, being first duly sworn, deposes and

says : That he is one of the defendants named in the

above-entitled action ; that he has read the foregoing

amended answer, knows the contents thereof, and the

same is true as he verily believes.

ANDREW EADIE.

Subscribed and sworn to before me, this 23 day of

Julv, 1907.

O. D. COCHRAN,
Notary Public in and for the District of Alaska.

Exhibit "A."

AGREEMENT.
This agreement, made this 20th day of June, in

the year nineteen hundred and six, B?< and Between

Andrew Eadie, J. Potter Whittren, and F. H. Was-

kej, all of Nome, Alaska,

WITNESSETH

:

Whereas, the said Eadie and Whittren are the

owners of the Bon Voyage Placer Mining Claim, sit-

uate in Cape Nome Mining District, Alaska, the lo-

cation notice whereof is of record in the office of the

Recorder of the Cape Nome Recording District, in

book 99, at page 296 of the Records of said District

;

And whereas, the said Eadie and AVaske}^ desire

to work and mine the easterly 440 feet of said min-

ing claim, being all of the said claim not heretofore

leased by the said Eadie and AVhittren to the said

Waskey

;
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Now therefore, in consideration of the premises

and of the sum of One ($1.00) Dollar, by the said

parties paid, each to the other, the receipt whereof is

hereby acknowledged, and of the covenants and

agreements hereinafter contained, it is agreed as fol-

lows :

The said Eadie and Waskey agree to enter upon

the said premises within one day fix)m the date here-

of, and thereafter to pro7).9pect, Avork and mine the

same in good and miner-like manner so as to take

out the greatest amount of gold and gold-dust there-

from, with due regard to the continued future work-

ing of the said premises and the preservation of the

same as a workable mine, and so to prospect, work

and mine the said premises steadily and continuously

for the full tenn of two (2) years from the date here-

of, or until said premises shall have been thoroughly

and completely mined and worked out ; cessation of

labor for a period of ten (10) days to be deemed a

violation of this agreement.

To properly timber all shafts and to keep all

shafts, tunnels, drifts and stopes clear and in good

and safe condition

;

To allow the said Whittren or his agent at all times

to enter upon and into all parts of the said premises

for purposes of inspection, and to be present and to

assist at all cleanups, the retorting of the amalgam,

and the weighing of the retort, and to give said Whit-

tren or his agent due notice of each and every clean-

up.

It is agreed that of all the gold, gold-dust and otlier

precious minerals and metals mined or extracted
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from the said premises by the said Eadie and Was-

key, under this agreement, one-eighth (1/8) part

shall be paid and delivered to said Whittren imme-

diately after each and every cleanup, and one-eigh^

(1/8) part to the said Eadie, and the remainder

shall be retained by, and equally divided between the

said Waskey and Eadie, after paying from such re-

mainder all costs and expenses of mining and oper-

ating under under this agreement; the expense of

first locating pay, however, to be borne solely by said

Waskey.

In witness whereof, the said parties have here-

unto set their hands and seals in triplicate, the day

and year first above written.

J. POTTER WHITTKEX. [Seal]

ANDEEW EADIE. [Seal]

F. H. WASKEY. [Seal]

Signed sealed and delivered in the presence of:

F. D. OVERFIELD.
F. E. FULLER.

District of Al.sr/ka,

Cape Xome Precinct,—ss.

This is to certify that on this 30th day of August,

A. D. 1906, before me, the undersigned, a Notary

Public in and for the District aforesaid, duly com-

missioned and qualified, personally came Andrew

Eadie, J. Potter Whittren, and F. li. Waskey, to me

kno\^m and knowii to l)e the same person described

in and whose names are subscri])ed to the within in-

strument, and acknowledged that they executed the

same freelv and voluntarilv.
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Witness my hand and notarial seal this 30th day

of August, A. D. 1906.

F. E. FULLER,
Notary Public for Alaska.

[Endorsed]: No. 1629. In the District Court

for the District of Alaska, Second Division. J. J.

Chambers, Plaintiff, vs. Andrew Eadie, et al., De-

fendants. Amended Answer of Deft. Eadie. Filed

in the Office of the Clerk of the Dist. Court of Alaska

Second Division, at Nome. July 23, 1907. Jno. H.

Dunn, Clerk, By , Deputy. O. D. Coch-

ran, Atty. for Defendant, Eadie. Mc.B.

In the District Court for the District of Alaska,

Second Division.

J. J. CHAMBERS,
Plaintiff,

vs.

ANDREW EADIE et al.,

Defendants.

Amended Ansv/er of J. Potter Whittren to Plain-

tiff's Second Amended Complaint.

Comes now the defendant J. Potter Whittren, and
by leave of Court first obtained, files this his amended
answer to plaintiff's second amended complaint, and

I.

Denies each and every allegation in the said com-
plaint contained, except only he admits that the said

premises were duly located by this defendant in the

year 1902.
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II.

And for a separate answer and defense to the said

complaint this defendant alleges that he is the owner

in fee and entitled to the possession of one undivided

half part of ithe said Bon Vo,yage placer mining

claim mentioned in the said complaint, and that

he has been such owner and entitled to such posses-

sion ever since the fii*st day of January, 1902; that

on said date this defendant duly located and ap-

jiropriated the said premises as a placer mining

claim, and that ever since he has been in the posses-

sion thereof and entitled to such possession, except

that on or about the 11th day of June, 1906, he de-

mised and let the westerly 220 feet thereof to the

defendant Waskey for a term of two years, and that

since said time the said Waskey has been in the

possession of the said portion of the said claim;

and that the said defendants Waskey and Eadie have

been in the possession of the remainder of the said

mining claim since on or about the 20th day of June,

1906, under and according to the terais of an agree-

ment for the working and mining of the said prem-

ises that day made by the defendants.

III.

And for a second further and separate answer to

the said complaint, and by \\B.y of counterclaim, this

defendant alleges

:

1. That he is the owner in fee of an undivided

half part of that certain placer mining claim known

as the Bon Voyage, situate in the Cape Nome Record-

ing District, Alaska, as the same is particularly de-
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scribed in the said complaint, and tliat lie has been

snch owner and entitled to and in. the actual pos-

session of the same since the first day of January,

1902, under and by virtue of the due location and

appropriation of the said premises as a placer

mining claim made on the said day by this defend-

ant; except that since on or about the 11th day of

June, 1906, the defendant F. H. Waskey has been

in the possession of the westerly 220 feet of the

said mining claim under and by virtue of a lease

thereof for the tenn of two years on that day made

by the defendants, and that since on or about the

20th day of June, 1906, the defendants Andrew

Eadie and F. H. Waskey have been in the ])osses-

sion of the remainder of the said mining claim undei'

and according to the terms of an agreement for the

worldng of the said portion for the term of two

years after the said date.

2. That on or about the 20th day of July, 1906,

the plaintiff caused to l^e filed and decorded in the

office of the recorder of the Cape Xome Recording

District, Alaska, a certain paper writing purport-

ing to be a conveyance of an undivided half interest

in the said mining claim from this defendant to

the ]3laintiff, a copy whereof is hereto annexed,

marked Exhibit "A"; and that ever since said 20th

day of July, 1906, the plaintiff has claimed adverse-

ly to this defendant a half interest in the said min-

ing claim, under and by virtue of the said alleged

conveyance.

3. That the said paper writing, recorded as afore-

said, was not, and is not, the deed or conveyance of
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this defendant, all of which wa^^, and is, well known

to the plaintiff; that the plaintiff wrongfully and

fraudulently caused the said paper writing to be

placed of record, well knowing that the same was

fraudulent and void, and has ever since and now

does claim some interest or estate in the said ])rem-

ises thereunder; hut that the plaintiff has no claim,

estate, or interest whatever in or to the said premises

or any part thereof.

IV.

And for a third further and separate answer and

partial defense to the said complaint, and by way of

counterclaim, this defendant alleges

:

1. That the plaintiff ought not to be permitted

to allege that he is the owner an undivided fourth

interest in the said Bon Voyage mining claim or en-

titled to the possession thereof, or that he has been

damaged by the withholding thereof by tlie defend-

ants, because that on or about the 2-4th day of May,

1906, this defendant was the owner of the premises

aforesaid and in the possession thereof and entitled

to such possession, and on the said day the plain-

tiff duly made, executed, and delivered to this de-

fendant an instrument in writing, signed by the

plaintiff wherein and whereby the plaintiff duly ac-

knowledged this defendant to be such owner and en-

titled to such possession, and promised and agreed

to execute and deliver to this defendant, upon de-

mand, a deed conveying unto this defendant the

premises aforesaid.
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2. That by reason of the premises the j)laintiff

is estopped from alleging that he is the owner of the

said one-fourth interest in the said mining claim or

entitled to the possession thereof or that the defend-

ants are wrongfully withholding the same from him,

or that he has been damaged in any sum whatever

by the holding thereof by the defendants.

Wherefore, this defendant demands judgment

that the said complaint of the plaintiff be dismissed

;

that it be adjudged and decreed that this defendant

is the owner of an imdivided half part of the said

premises, and that the plaintiff has no claim, es-

tate, interest, or demand thereto or therein ; that the

said paper writing purix)rting to be a conA^eyance

from this defendant to the plaintiff be adjudged

and decreed not to be the deed of the this defend-

ant, and that the same is void and of none effect,

and that the plaintiff be forever barred and enjoined

from asserting any claim, right, title, interest, or

estate mader the said paper writing in or to the said

premises, or any part thereof ; that, in case the said

paper writing shall be considered the deed of this

defendant, then the plaintiff be ordered and ad-

judged to execute and deliver to this defend-

ant a good and sufficient deed conveying unto this

defendant an undivided fourth part of the said min-

ing claim; and that this defendant have such other

and further relief as to the Court shall seem and

proper.

F. E. FULLER,

Attomev for Defendant, J. Potter Whittren.
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Exhibit "A."

#35972

Know all men by these presents: That J. Potter

AVhittren, of Nome Cit.y, Alaska, the party of the first

part, for and in consideration of the sum of One

($1.00) Dollars, lawful money of the United States of

America, to him in hand paid by J. J. Chambers of

the same place, the party of the second ]3art, the re-

ceipt whereof is hereby acknowledged, does by these

presents grant, bargain, sell, and convey unto the said

party of the second part, liis executors, administra-

tors and assigns, an undivided one-half (1/2) inter-

est in the following described property: Bench

Claim knowm as the "Rocky Bench," opposite No. 2,

in "Extra Dry," a tributary of Nome River, staked

Jan. 1st, 1902.

The "Bon Voyage" Bench Claim on the left limit

of Newton Gulch, opposite No. 3, above 1500 ft. to the

southeast staked Jan. 1st, 1902.

No. 5-1/2 Little Creek, a tributary of Snake River,

said 5-1/2 being a fraction at No. 5 below Discovery

in Little Creek, all of the above being in Cape Nome
Recording District, District of Alaska, and staked

by J. Potter Whittren.

To have and to hold, the same to the said party of

the second part, his executors, administrators and as-

signs, forever. And he does for his heirs, executors,

administrators, covenant and agree to and with the

said party of the second part, exeevitors, administra-

tors and assigns, to warrant and defend the sale of

the said property, goods and chattels hereby made
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unto the said party of the second part, his executors,

administrators and assigns, against all and every per-

son and persons whomsoever lawfully claiming or to

claim the same.

In Witness Whereof, I have hereunto set my hand

and seal the 21st day of April, in the year of our Lord

one thousand, nine hundred two 1902.

J. POTTER WHITTREN. [Seal]

Signed, sealed and delivered in presence of

F. E. FULLER.
Territory of Alaska.

Precinct of Nome,—ss.

This is to certif}^, that on the 21st day of April, A.

D. 1902, before me, F. E. Fuller, a Notary Public in

and for the Territory of Alaska, duly commissioned

and sworn, personally came J. Potter Whittren, to

me known to be the individual described in and who

executed the within instrument and acknowledged to

me that he signed and sealed the same as his free and

vo«^untary act and deed, for the uses and purposes

therein mentioned.

Witness my hand and Official Seal, the day and

year in this certificate first above written.

F. E. FULLER,
Notary Public in and for the Territory of Alaska,

Residing at Nome.

Filed for record July 20, 1906—2 P. M, Request

of J. J. Chambers.
P. E. FULLER,

Recorder.

F. R. Cowden,

Deputy.

(Vol. 163, page 387)
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United States of America,

District of Alaska,

Second Division,—ss.

I, J. Potter Wliittren being- first duly sworn, say

:

That I am one of the defendants in the above-entitled

action; that I have read the foregoing amended an-

swer and know the contents thereof, and that I believe

the same to be true.

J. POTTER WHITTREN.

Subscribed and sworn to before me this 23d da}^ of

July, A. D. 1907.

[Notarial Seal] F. E. FULLER,
Notary Public.

[Endorsed]: Original. No. 1629. District

•Court, District of Alaska, Second Division. J. J.

Chambers, Plaintiff, vs. Andrew Eadie et al., Defend-

ants. Amended Answer of J. Potter Whittren.

Filed in the Office of the Clerk of the Dist. Court of

Alaska Second Division, at Nome. Jul. 23, 1907.

Jno. H. Dunn, Clerk. By
, Deputy. F.

E. Fuller, Attorney for
, Nome, Alaska.
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[Plaintiff's Reply to Amended Answer of J. Potter

Whittren.]

In the District Court for the District of Alasha,

Second Division.

No

J. J. CHAMBERS,
Plaintiff,

V.

ANDREW EADIE, J. POTTER WHITTREN and

FRANK H. WASKEY,
Defendants.

REPLY.
Comes now the j^laintiff in the above-entitled action

and for the reply to the amended answer of the de-

fendant J. Potter Whittren, filed on the 23d da.y of

August, 1907, in the above-entitled cause and court,

admits and denies as follows

:

I.

For reply to paragraph No. II on page No. I of

said amended answer, plaintiff denies each and every

allegation contained in said paragraph and the whole

thereof, except that plaintiff admits that on the 1st

day of January, 1902, defendant Whittren duly lo-

cated and appropriated said premises as a placer min-

ing claim.

II.

For reply to the second, further and separate an-

swer to said complaint by way of counterclaim, plain-

tiff denies each and every allegation contained in said
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defense and counterclaim and each parag-rapli of said

answer and the whole thereof, except that plaintiff

admits that said premises were duly located as a

placer mining claim by said defendant on the 1st day

of January, 1902.

Wherefore, plaintiff having fully replied to the an-

swer of said defendant, prays judgment as he has

heretofore prayed in his second amended complaint

on file herein.

WM. A. GILMORE and

C. D. MURANE,
Attorneys for Plaintiff.

United States of Amierica,

District of Alaska,—ss.

J. J. Chambers, being first duly sworn, upon his

oath deposes and says

:

I am in the plaintiff named in the foregoing action

;

1 have read the foregoing reply, know the contents

thereof, and the matters therein stated are true as I

verily believe.

J. J. CHAMBERS.

Subscribed and sworn to before me this 7 da.y of

August, 1907.

[Notary Seal] C. D. MURANE,
Notary Public in and for the District of Alaska, Re-

siding at Nome, Alaska.

[Endorsed]: No. 1629. In the District Court,

District of Alaska, Second Division. J. J. Cham-
bers, Plaintiff, v. Andrew Eadie, J. Potter Whittren

and Frank H. Waskey, Defendants. Reply to
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Second Division, ax
___

Dunn, Clerk. By- .^f

Attorneys for Plaintiff.

j„ o„ DMrict Court for Hie mduU oj

Second Division.

No

,T. J. CHAMBERS, p^^.^^.^^

V.

.^ T T^ATTFK WHITTKEN and

ANDEEW EADIE, J. POTTEK

PRANK H.WASIvEY.
^^^^^^^^^^^

REPLY.

comes no. tlie aV>ov.nai.ed plainU«^^
J-^_

--n^-^-t^tre":—dconiplaUitof

Pl.nti« aenles ai. L^^^ -^»—I^-

,„ffi...ient to form ^Jl^^^^^^^^^
'T 'Il'lf: i? n\ai. tills denial upon said

^rlTmel ell and everv allegation contained m

said paragraph.
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II.

For reply to the defendant Eadie 's second sepa-

rate answer and defense, plaintiff denies each and

every allegation contained in Paragraph One of said

affirmative defense.

III.

For reply to Paragraph Two of said separate de-

fense, Plaintiff denies each and every allegation con-

tained in said paragraph.

IV.

For reply to Paragraph Three of said affinnative

defense, plaintiff denies each and every allegation

contained in said paragraph and the whole t/<reof

,

save and except that plaintiff acbnits that said claun

is situate in the Cape Nome Eecording District, Dis-

trict of Alaska, and that the instrument referred to in

said paragraph designated as a "lease" is recorded

in volume 164, page 138 of the records of said Record-

ing District.

V.

Replying to Paragraph Four of said affirmative

defense, plaintiff denies each and every allegation

contained in said paragraph.

VI.

And replying to Paragraph Five of said affirmative

defense, plaintiff denies each and every allegation

contained in said paragraph and the whole thereof.

Except plaintiff admits said defendant is in posses-

sion of said claim.

Wherefore, plaintiff' having fully replied to the

affirmative matter stated in said amended answer.
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prays judgment as he has heretofore prayed in his

second amended complaint on file herein,

WM. A. GILMORE and

C. D. MURANE,
Attorneys for Plaintiff,

United States of America,

District of Alaska,—ss.

J, J, Chambers, being first duly sworn, upon his

oath, deposes and says : I am the plaintiff named in

the foregoing action ; I have read the foregoing reply,

know the contents thereof and the matters therein

stated are true as I verily believe.

J, J. CHAMBERS.

Subscribed and sworn to ]>efore me this 7th day of

August, 1907.

[Notarial Seal] C, D. MURANE,
Notary Public in and for the District of Alaska,

Services of the foregoing Reply accepted this 7th

day of Aug., 1907.

O, D, COCHRAN,
Atty, for Eadie,

[Endorsed] : No, 1629. In the District Court, Dis-

trice of Alaska, Second Division. J. J. Chambers,

Plaintiff, vs. Andrew Eadie, J, Potter Whittren

and Frank H. Waskey, Defendants, Reply to

Amended Answer of Defendant Eadie, Filed in the

Office of the Clerk of the Dist, Court of Alaska, Sec-

ond Division, at Nome. Aug. 7, 1907. Jno. H.

Dunn, Clerk. By
, Deputy. ,

Atroenejs for Plaintiff.
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In the District Court, District of Alaska, Second Di-

vision.

No. .

J. J. CHAMBEPJS,
Plaintiff,

vs.

ANDREW EADIE, J. POTTER WHITTREN and

FRANK H. WASKEY,
Defendants.

Verdict.

We, the ,1ury dnlv empaneled and sworn to try the

above-entitled cause, find for the plaintiff and

ag'ainst the defendants, and that the plaintiff is the

owner in fee and entitled to the possession of an un-

divided one-half interest in the Bon Voya^'e Claim,

described as follows, to wit:

Commencing at the initial stake which is situated

about 1500 feet in a southerly direction from the ti])-

per end line of Creek Claim No. 3 below on Newton

Gulch, a tributar}^ of Dry Creek, said stake bein^ in

the north end line of said claim; thence 330 feet in

a westerly direction and parallel to said Newton

Gulch to corner stake No. 1 ; thence 1320 feet in a

southerly direction and at right angles, to corner

stake No. 2 ; thence 660 feet in an easterly direction

to corner stake No. 3 ; thence 1320 feet in a northerly

direction to corner stake No. 4; thence 330 feet to ini-

tial stake or place of beg-inning; said claim being situ-

ated on the divide known as Gold Hill, between New-
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ton Gulch and Nome River, and next to a certain

Bench Claim known as Gold Hill Claim No. 1, and

containing- about twenty acres of placer mining

ground.

And we further find that the plaintiff is entitled to

damages against the defendants, Andrew Eadie, J.

Potter Whittren, and Frank H. Waskey in the sum

og $20441.83—Twenty thousand, four forty-one 83/

100 Dollars.

Dated this 3d day of September, 1907.

FLOYD W. DAVIS,

Foreman,

[Endorsed]: #1629. In the District Court, Dis-

trict of Alaska, Second Division. J. J. Chambers,

Plaintiff, vs. Andrew Eadie, J. Potter Whittren and

Frank H. Waskey, Defendants. Verdict. Filed in

the Office of the Clerk of the Dist. Court of Alaska,

Second Division, at Nome. Sep. 3, 1907. Jno. H.

Dunn, Clerk. By , Deputy.

In the District Court for the District of Alaska, Sec-

ond Division.

J. J. CHAMBERS,

vs.

ANDREW EADIE, et aL,

Plaintiff,

Defendants.

Motion for New Trial.

Now come the defendants and move the Court to

vacate and set aside the verdict found and returned
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herein on the 3d day of September, 1907, in favor

of the plaintiff and against the defendants, and to

grant defendants a new trial herein for the follow-

ing causes materiall^y affecting the substantial rights

of the defendants

:

I.

Because the evidence was insufficient to justify

said verdict and because the verdict is against law.

II.

Because of the following errors in law occurring

at the trial and duly excepted to l)y the defendants

:

1. That the Court erred in holding that no altera-

tion was apparent on the face of Plaintiff's Exhibit

No. 1.

2. That the Court erred in admitting the instru-

ment designated as Plaintiff's Exhibit No. 1 in evi-

dence without explanation by the plaintiff of the al-

teration apparent u])on its face.

3. That the Court erred in admitting in evidence

Plaintiff's Exhi])it No. 1 without proof of its execu-

tion.

4. That the Court erred in holding tliat said in-

strument was duly executed under the laws of the

District of Alaska.

5. That the Court erred in holding that a lease

of a mining claim is not evidence of an interest in

real property.

6. That the Court erred in denying the offer of

the defendants, Eadie and Waskey, to show that they

held possession of the premises as innocent bona fide

l^urchasers for a valuable consideration, and with-
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the plaintiff.

7. That the Coui't erred in sustaining plaintiff's

objections to defendant's offer to shoAv in the pres-

ence of the jury that alterations on a written in-

strument similiar to those apparent on Plaintiff's

Exhibit No. 1 could be made b}^ acids and chemicals,

out an}^ notice of any claim or right on the part of

8. That the Court erred in refusing defendant's

offer to shoAv that writings could be wholly erased

by means of chemicals.

9. That the Court erred in refusing defendant's

offer to show that writings could be wdiolly erased

by means of acids.

10. That the Court erred in refusing to give the

instructions requested by defendant Whittren to the

effect that it was conceded by all the parties that

Plaintiff's Exhibit Xo. 1 had been altered in material

pai-ts since the date of its execution and acknowl-

edg<'ment, and that such alteration wasapparrtent

on the face of the instrument.

11. That the Court erred in refusing to instruct

the jury as requested by defendant Whittren, that a

party producing a writing as genuine which has been

altered, or appears to have been altered, after its

execution or making in a part material to the ques-

tion in dispute shall account for the appearance or

alteration.

12. That the Court erred in refusing to instruct

the jury as requested by defendant Whittren that

if the}" should find that the plaintiff had shown by

a preponderance of evidence that the that the altera-
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tion was made by or with the consent of the defend-

ant, Whittren, that they might consider the said

instrument as evidence of the plaintiff's title to the

premises claimed, but not otherwise.

13. That the Court erred in giving instruction

numbered 2 to the jury.

14. That the Court erred in giving instruction

numbered 3 to the jury.

15. That the Court erred in giving the following

part of instruction numbered 4 to the jurv: "You

are iiistructed that a change or alteration in a duly

executed deed of conveyance made by a grantor,

or with his consent, after a delivery of the same

and when it has once become operative, does not

make the deed void; therefore, I instruct you,

gentlemen of the jury, if you belive from all the

evidence in this case that the defendant Whittren

made a change in the instrument offered in evi-

dence by the plaintiff, Avhereby the quantity of in-

terest going to Chambers as reduced from a three-

quarters interest to a one-half interest, or if you

believe the said change was made with Whittren 's

consent, then I instruct you that the said deed

remains valid in its changed or altered form, and if

you further find that it was, as changed and purport-

ing to convey the undivided one-half of said claim,

delivered to the plaintiff by defendant Whittren,

you must then find the plaintiff to be the owner in fee

and entitled to the possession of an undivided one-

half interest in the said claim, together with damages
computed according to the rule hereinbefore stated."
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16. That the Court erred in instructing the jury

that a lease for a term of years under the Alaska

Code was not a conveyance of real land or deal prop-

erty such as under the circumstances of this case

would raise a question of priority of record Ijetween

a deed from Whittren and the leases from him to

Waskey and to Waskey and Eadie.

17. That the Court erred in giving instruction

numbered 5 to the jury.

18. That the Court erred in giving the following

portion of Instruction numbered 6 to the jury;

"You are instructed, gentlemen of the jury, that

where a lessee takes a lease from a lessor who has

no title to the ground leased, the lessee acquires no

interest in the ground by reason of the lease."

19. That the Court erred in giving the follow-

ing portion of Instruction numbered 6 to the jury:

"So if you find that the plaintiff is the owner in

fee of an undivided one-half interest in the said Bon
Vo,yage Placer Claim l)y reason of a conveyance

from the defendant Whittren, dated April 21st, 1902,

originally of the undivided three-fourths thereof,

now of the undivided one-half thereof, then I in-

struct you that the defendants Eadie and Waskey
have no lease on the said undivided one-half interest

in said claim, nor has Waskey alone any lease which

is of any le«gal force and effect as ag-'ainst the plain-

tiff, but the plaintiff must, regardless of said leases,

recover possession of his full undi^dded one-half

interest in the said claim and damages as hereinbe-

fore and hereinafter stated."
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20. That the Court erred in giving the following

portion of Instruction numbered 7 to the jury:

"If the plaintiff then, in this case, has accounted

for the alteration in the dded upon which he founds

his right of recovery by showing by a preponderance

of evidence that the alteration was made by the de-

fendant Whittren, or with his consent, then the

plaintiff will be entitled to a verdict at your hands

for the undivided one-half of the premises in the con-

troversy, and damages."

21. That the Court erred in giving Instruction

numbered 8 to the jur}^

22. That the Court erred in giving the following

portion of Instruction numbered 9 to the jury:

"You are also inmstructed that the question of

abandoment is not an issue in this case, and any testi-

mony introduced tending to show an abandonment

by the plaintiff of any rights theretofore claimed by

him, should not be considered by you for that par-

ticular purpose."

23. That the Court erred in giving the following

portion of Instruction numbered 11 to the jur}^:

"Now I add as a final special instruction for your

guidance that if you find for the plaintiff you will

find for the undivided one-half of the Bon Voyage

Claim in Controversy against all the defendants."

IRA D. ORTON,
ALBERT FINK,

Attys. for Deft. Waskey

b. D. COCHRAN,
Atty. for Defts. Eadie and AVhittren.

F. E. FULLER,
Attorneys for Defendant Whittren.
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Service of the foregoing motion and receipt of

copy admitted this 6th day of September, 1907.

C. D. MURANE and

WILLIAM A. GILMORE,
Attorneys for Plaintiff.

[Endorsed]: No. 1629. In the District Coni-t

for the District of Alaska, Second Division J. J.

Chambers, Plaintiff, vs. Andrew Eadie et al. De-

fendants. Motion for New Trial. Filed in the

Office of the Clerk of the Dist. Court of Alaska,

Second Division, at Nome. Sep. 6, 1907. Jno. H.

Dunn, Clerk. By , Deputy. O. D. Coch-

ran, Atty. for Defendants.

In the District Court for the District of Alaska,

Second Division.

No. 1629.

J. J. CHAMBERS
vs.

ANDREW EADIE et al.

Order Overruling Motion for New Trial.

This cause came regularly to be heard on Septem-

ber 21, 1907, upon defendant's motion for a new

trial, the same having been submitted by counsel

without argument, and the Court being fully ad-

vised in the premises, after giving careful considera-

tion to all the causes set forth in the motion, orders
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that the said motion be, and the same is hereby, over-

ruled.

ALFRED S. MOORE,
District Judge.

Nome,, Alaska, October 4th, 1907.

[Endorsed]: No. 1629. In the United States

District Court for the District of Alaska, Second

Division. J. J. Chambers vs. AndreAv Eadie et al.

Order Overruling Motion for New Trial. Filed in

the Office of the Clerk of the Dist. Court of zUaska,

Second Division, at Nome. Oct. 5, 1907. Jno. H.

Dunn, Clerk. By , Deputy. Vol. 5

Orders and Judgments, p. 490. Comp. McB.

In the District Court for the District of Alaska,

Second Divisio)}.

No.

J. J. CHAMBERS,
Plaintiff,

vs.

ANDREW EADIE, J. POTTER WHITTREN
and FRANK H. WASKEY,

Defendants.

Judgment.

This cause having come on for hearing in the

above-entitled court on the 26th day of August, 1907,

the parties appearing in person and by their respec-

tive attorneys, a jury haAing been duly and regularly

empaneled and sworn to try said cause, and after
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hearing the testimony introduced b}^ plaintiff and de-

fendants, the argmnents of counsel for plaintiff and

defendants, and the instructions of the Court, retired

to deliberate upon their verdict, and, subsequenth^,

retired into court with the following- verdict:

"We, the jury duly empaneled and sworn to try

the above-entitled cause, find for the plaintiff and

against the defendants, and that the plaintiff is the

owaier in fee and entitled to the possession of an un-

divided one-half interest in the Bon Voyage Claim,

described as follows, to wit

:

'^ Commencing at the initial stake which is situ-

ated about 1,500 feet in a southerly direction from

the upper end line of Creek Claim No. 3 Below, on

Newton Gulch, a tributary of Dry Creek ; said stake

being in the north end line of said claim ; thence 330

feet in a westerly direction and parallel to said New-

ton Gulch to comer stake No. 1; thence 1320 feet

in a southerly direction and at right angles, to cor-

ner stake No. 2 ; thence 660 feet in an easterly direc-

tion to corner stake No. 3; thence 1320 feet in a

northerly direction to corner stake No. 4; thence

330 feet to initial stake or place of beginning; said

claim being situated on the divide known as Gold

Hill, between Newton Gulch and Nome River, and

next to a certain Bench Claim known as Gold Hill

Claim No. 1, and containing about twenty acres of

placer mining ground.

"And we further find that the plaintiff is entitled

to damages against the defendants, Andrew Eadie,

J. Potter Whittren and Frank H. Waskey, in the
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sum of $20,441.83, tw^enty thousand, four forty-one

83/100 dollars.

"Dated this 3d day of September, 1907.

"FLOYD W. DAVIS,
"Foreman."

Thereafter, the said defendants, by their attorneys,

tiled a motion for a new trial to set aside the verdict

of the jury, wliich said motion was submitted to the

Judge of the aljOA^e-entitled court, and was by the

Court, prior to this date, overruled and denied

;

And, whereas, heretofore, under a stipulation

signed by the attorneys for the respective parties,

the following order was made by the Court

:

"On reading and tiling the foregoing stipulation,

it is hereby ordered that the Miners and Merchants

Bank of Alaska be authorized to ctiase the gold-dust

deposited witli it subject to the order of the Court

in this action to be melted, assayed and shipped to

the Assay Office in Seattle, Washington, and the

said bank is hereby directed to hold the proceeds

thereof, less the usual charges, subject to the order

of the court."

Dated Nome, Alaska, June 5th, 1907.

ALFRED S. MOORE,
Judge District Court, District of Alaska, Second

Division.

Now, therefore, by reason of the law and premises

it is hereby ordered and adjudged that the plaintiff

is the owner in fee and entitled to the possession of

an undivided one-half (1/2) interest of, in and to

that certain placer mining claim sii/^ate in the Cape
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Nome Eeeording- District, District of Alaska, known

ajid named the Bon Voyage Cairn, particularly de-

scribed as follows, to wit:

Commencing at the initial stake, which is situated

about 1,500 feet in a southerly direction from the up-

per end line of Creek Claim No. 3 Below, on New-

ton Gulch, a tributary of Dry Creek, said stake be-

ing in the north end line of said claim; thence 330

feet in a westerly direction and parallel to said New-

ton Gulch to corner stake No. 1 ; thence in a south-

erly direction and at right angles to corner stake No.

2 ; thence 660 feet in an easterly direction to corner

stake No. 3; 1320 feet in a northerly direction to

corner stake No. 4; thence 330 feet to the initial

stake or place of beginning; said claim being situ-

ated on the divide known as Gold Hill, between New-

ton Gulch and Nome River, and containing about

twenty acres of placer mining ground. And that

said defendants are not the owners or entitled to the

possession of said interest in said claim, or any part

thereof, and that plaintiff has been damaged by said

defendants Andrew Eadie, J. Potter Whittren and

Frank H. Waskey by the withholding of possession

of said i^remises from plaintiff and extracting gold

therefrom, and it is further ordered and adjudged

that i^laintiff have and recover of and from said An-
drew Eadie, J. Potter Whittren and Frank H. Was-
key, and each of them, judgment in the sum of

Twenty Thousand, Four Hundred and Forty-one

Dollars and Eighty-three cents ($20,441.83), and the

costs and disbursements of this action.
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It is further ordered and adjudged that the Miners

and Merchants Bank pay into the registery of this

court to the clerk thereof, to be applied upon the

foregoing judgment, the proceeds of the gold-dust

melted and assayed under the order of this Court

hereinbefore set out, and that execution may issue to

carry this judgment into effect.

Done and dated in open court on this 12th day of

October, 1907.

ALFRED S. MOORE,

Judge District Court, District of Alaska, Second

Division.

[Endorsed] : No. 1629. In the District Court, Dis-

trict of Aalska, Second Division. J. J. Chambers,

Plaintiff, vs. Andrew Eadie et al., Defendants. Judg-

ment. Filed in the Office of the Clerk of the Dist.

Court of Alaska, Second Division, at Nome. Oct. 12,

1907. Jno. II. Dunn, Clerk. By ,
Dep-

uty. , Attorneys for Plaintiff. Vol. 5,

Orders and Judginents, p. 499. Comp. J. D. 2, page

40.
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/;/ tJie United States District Court in and for the

District of Alaska, Second Division.

No. 1629.

J. J. CHAMBEES,
Plaintiff,

vs.

ANDREW EADIE, J. POTTER WHITTREN,

and F. H. WASKEY,
Defendants.

Bill of Exceptions.

Be it remembered, that the ahove-entitled aetion

came on for trial in Nome, Alaska, on the 26t]i day

of Angnst, 1907, at a Speeial Term of the above-en-

titled eonrt, regnlarly called and held in the town of

Nome, District of Alaska, before the Honorable Al-

fred S. Moore, Judge of the above-entitled court,

sitting with a jur}^

C. D. Murane, and W. A. Gilmore, Esquires, ap-

peared for the plaintiff.

F. E. Fuller and O. D. Cochran, Esquires, ap-

peared for the defendant J. Potter Whittren. O. D.

Cochran, Esquire, appeared for the defendant An-

drew Eadie. Ira D. Orton and Albert Fink, Es-

quires, appeared for the defendant Frank H. Was-

key.

Thereupon, a jury having been duly and regularly

empaneled and regularly sworn to try the above-en-
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titled action, the following proceedings were had

and testimony taken, to wit

:

Ira D. Orton, Esq., requested that the Court in-

struct the jury in writing, which the Court then and

there consented to do, and thereupon, it was then and

there stipulated by and between the attorneys for the

plaintiff and defendants, that any and all objections

and exceptions made or taken by any of the attor-

neys for the defendants, might be considered as

made and taken b}^ all the defendants.

And thereupon, W. A. Gilmore, Esq., on behalf of

the plaintiff offered in evidence a certain paper writ-

ing together with an acknowledgment thereof, which

said paper writing was in words and figures as fol-

lows, to wit:

Plaintiff's Exhibit No. 1.

DEED—WHITTREN TO CHAMBERS.
Know all men by these presents : That J. Potter

Whittren, of Nome City, Alaska, the party of the

first part, for and in consideration of the sum of One

($1.00) Dollars, Lairful of the United States of

America, to him in hand paid by J. J. Chambers, of

the same place, the party of the second part, the re-

ceipt whereof is hereby acknowledged, does by tJiese

presents grant, bargain, sell and conyey unto tlie

said party of the second part, his executors, admin-

istrators and assigns, and undiyided one-half (I/2)

interest in the following described j^roperty: Bench

Claim known as the "Rocky Bench" opposite No. 2,

in "Extra Dry," a tributary to Nome Riyer, staked

Jan. 1st, 1902. The "Bon Voyage" Bench Claim
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on the left limit of Newton Gulch opposite No. 3,

about 1500 ft. to the southeast, staked Jan. 1st, 1902.

No. 51/^ Little Creek, a tributary to Snake River,

said 51/4 being a fraction at No. 5, below Discovery

in Little Creek, all of the above being in Cape Nome
Recording District, District of Alaska, and staked

by J. Potter Whittren.

To have and to hold the same to the said party of

the second part, his executors, administrators and

assigns forever. And he does for his heirs, execu-

tors, administrators covenant and agree to and with

tlie said par^ of the second part, executors, adminis-

ti'ators and assigns, to warrant and defend the sale

of the said property, goods and chattels hereb}'' made

unto the said party of the second part, his executors,

administrators and assigns, against all any/ every

persons whomsoever lawfully claiming or to claim

the same.

In Witness Whereof, I have liereunto set my hand

and seal the 21st day of April in the year of our Lord

one thousand nine hundred two, 1902.

J. POTTER WHITTREN. [Seal]

Signed, sealed and delivered in presence of,

F. E. FULLER.

Territory of Alaska,

Precinct of Nome,—ss.

This is to certify tliat on the 21st day of April,

A. D. 1902, before me, F. E. Fuller, a Notarv Public

in and for the Territory of Alaska, duly commis-
sioned and sworn, personally came J. Potter Whit-
tren, to me known to be the individual described in
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and who executed the within instrument, and ac-

knowledged to me that he signed and sealed the same

as his free and voluntary act and deed, for the uses

and purposes therein mentioned.

Witness my hand and official seal the day and year

in this certificate first above written.

[Notarial Seal] F. E. FULLER,
Notary Public in and for the Territory of Alaska,

Residing at Nome.

And the said paper bore the following endorse-

ment :

"35972. Bill of Sale. Prepared by Crawford &
Whittren, Mining Brokers, Nome Alaska. From J.

Potter Whittren to J. J. Chambers. Dated

190 , Territory of Alaska, District of ss.

Filed for record at request of J. J. Chambers, Jul.

20, 1906, on the day of , at min-

utes past 2 P. M., and recorded in volume 163 of

Deeds, page 387, Records of Nome District, Alaska.

F. E. Fuller, Recorder, hy F. R. Cowden, De])uty.

4-3-$2.85."

(Note.—The endorsements on said paper writing

were expressly reserved from the offer.)

And thereupon the defendants made the following

objections to the introduction of said ])aper writing:

First: That said paper writing was incompetent,

irrelevant and immaterial.

Second : That said paper writing showed on its

face that it had been altered in a material part by the

use of chemicals or acids, to wit, in the words ex-

pressing the amount of interest conveyed, wliicli said

alteration had not been explained.
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Third : That the execution of said paper writing-

had not been proved.

Fourth : That said ]3aper writino- was not a con-

veyance of real estate under the laws applicable to

the District of Alaska, in that it was not witnessed by

two witnesses.

Fifth : That said paper writing was not executed

in the presence of two witnesses, as required bv the

laws of the United States applicable to the District

of Alaska, for conveyances of real property.

Which said objections upon the part of the de-

fendants were overruled by the Court, to whicli rul-

ing of the Court each of the defendants then and

there excepted, which exceptions were allowed; and

thereupon the said paper writing was marked Plain-

tiff's Exhibit No. 1, and read in evidence to the jury;

and thereupon plaintiff offered in evidence the en-

dorsements upon said paper writing marked Exliiljit

No. 1, which said endorsements were in V\'()rds and

figures, as follows, to wit

:

Plaintiff's Exhibit No. 2.

ENDORSEMENT ON DEED—WHITTREN TO
CHAMBERS.

35972. Bill of Sale. Prepared by Crawford &
Whittren, Mining Brokers, Nome, Alaska. From J.

Potter Whittren to J. J. Chambers. Dated
190 , Territory of Alaska, District of ss.

Filed for record at request of J. J. Chambers, Jul.

20, 1906, on the day of at minutes
past 2 P. M., and recorded in volume 163, of Deeds,

Page 387, Records og Nome District, Alaska. F. E.
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Fuller, Recorder, by F. T?. Cowden, Deputy. 4-3-

$2.85.

Whereupon the defendant Waske}^ made the fol-

lowing objections to the introduction of the afore-

said endorsements

:

First : That said endorsements was irrelevant, in-

competent and immaterial.

Second : That said endorsement was contained

upon the back of a paper writing, a material part of

which had been altered, and which alteration had not

been expr/Zined.

Third : That the execution of the original instru-

ment bearing the said endorsement had not b(^en

13roved.

Fourth : That the original instrument bearing the

aforesaid endorsement was not a conveyance of real

property under the laws of the District of Alaska, in

that it was not witnessed by two witnesses as re-

quired by law.

Fifth: That said endorsement was contained or

written upon the back of a paper writing or deed

which was not executed in the manner required by

law so as to entitle it to be recorded in this : that said

l^aper writing or deed was not witnessed, and did not

l^urport to be witnessed, by two witnesses.

Sixth: That the original instrument containing

the aforesaid endorsement on tlie l)ack thereof was

not entitled to record, inasmuch as the same was not

witnessed by two witnesses, and therefore an_y rec-

ordation of said instrument was void as to the de-

fendant Waskey and no legal noti(^e to him.
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And thereupon, Mr. F. E. FULLER was called,

and duly sworn and testified as follows, to wit:

My name is F. E. Fuller; I am Conunissioner of

the Cape Nome Precinct, and as such have charge

of the records of the Cape Nome Precinct, and am
ex-officio Recorder. I have been Recorder since July

1st, 1906. I note the file marks on the back of

Plaintiff's Exhibit Numlier One. I know F. R. Cow-

den. He is Deputy Recorder. I am familiar with

his signature. This is his signature on the ba(*k of

this instrument Exhibit Number One. The signa-

ture above his is my official signature. When in-

struments are brought to the office for recordation,

the Deputy Recorder receipts for them. Mr. Cow-

den, as such Deputy Recorder, is authorized to stamp

my signature on instruments w^hen received for rec-

ord in my office. The instrument I hold in my hand

was recorded in my office.

No cross-examination.

Whereupon F. R. COWDEN, was called by the

plaintiff, and being duly sworn, testified ns follows:

My name is F. R. Cowden. My official position is

that of Deputy Recorder of the Cape Nome Precinct.

I was occupying that position on the 20th day of

Juh% 1906. I am acting under Judge Fuller. I note

the file marks on the back of Plaintiff's Exliibit

Number One. That is my signature. This instru-

ment was recorded in volume 163, page 387, on July

20th, 1906, at 2 P. M. I made the memorandum re-

corded on the back of this instrument.
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Whereupon the Court overruled the olijections of

the defendants to the introduction of the aforesaid

endorsements on the back of the aforesaid Exhibit

Number One, to which ruling of the Court, the de-

fendants, and each of them, excepted then and there,

which exception was by the Court allowed, and there-

upon the aforesaid filing marks on the back of Plain-

tiff's Exhibit Number One were received in evidence,

marked Plaintiff's Exhibit Number Two and read to

the jury.

Thereupon a book was handed to Mr. Cowden, who

continued to testif3^ as follows

:

I know what book this is. It is a record of deeds

of the Cape Nome Mining District, Volume 163.

This is the book in which the instrument. Plaintiff's

Exhibit Number One, is recorded at pages 387, 388

and 389.

Whereupon pages 387, 388 and 389 of said book

were offered in evidence. Whereupon defendants

asked permission of the Court to renew all their

former objections to the introduction of this evi-

dence without re-stating them, which request was al-

lowed l)y the Court, and thereupon, defendants re-

newed all their former objections, wdiich ob-

jections were, by the Court, overruled to which

ruling of the Court, the defendants and each

of them then and there excepted, which exceptions

were hy the Court allowed, and thereupon, pages

387, 388 and 389 of Volume 163 of the Records of

Deeds of the Cape Nome Recording District, District
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of Alaska, were received in evidence, marked Plain-

tiff's Exhibit Number Three and read to the jury;

said pages being in the same words and figures as

the Exhibit hereinbefore set forth as Plaintiff's Ex-

hibit Number One.

Whereupon the plaintiff requested the Court for

leave to substitute for the original volume and

pages therein a certified copy of pages 387, 388 and

389, which request, the Court, then and there, per-

mitted.

And thereupon the defendant ANDREAV EADIE
was called as a witness by the plaintiff, and having

been first duly sworn, testified as follows, to wit:

My name is Andrew Eadie. I am a defendant in

this lawsuit. I was not ])resent at the times when

gold w^as removed from the Bon Voyage claim up to

the close of navigation 1906. 1 never took and gold

personally from th.e claim, but I have seen it

cleaned up. I never received any gold from

the Bon Voyage claim during the year 1906,

though I received some money, the proceeds of some

of the gold. As near as I can recollect at the present

time, it was in the neighborhood of $3,000.00. I can-

not give the exact figure. I do not know whether the

banks in Nome have a correct record of the money

received by me personally up to October 15th, 1906,

or not. Of the $3,000.00, I received, I got part from

Mr. Crabtree and part from lSli\ Waskey. Mr. Crab-

tree was Mr. Waskey "s representative. I do not

know how much Mr. Waskey got from M.i\ Crabtree



96 Andrew Eadic et al.

(Testimony of Andrew Eaclie.)

durinj^- the year 1906, up to the 15th day of October,

1906, that is, I do not know exactly. I think Mr.

Waskey had ])robably about $11,000.00, or a little

over $11,000.00. KSomewhere near that amount. I

do not remember what Whittren got. I was not deal-

ing with Whittren myself. I do not know whether

he got $3,000.00, or not. 1 never personally saw him

get any money. Whittren never told me how much

he got. He never told me that he got some mone.y

from the claim. I never asked him the question. It

was nothing to me what he got. Since October 15th,

1906, I have received from the Bon Voyage about

three thousand dollars. I got it from Mr. Cral)tree.

I presume the claim has cleaned up in the neighbor-

hood of $75,000.00, up to the j^resent time, all of

which has been taken out by the defendants. I know

there is a certain amount on deposit by order of the

Court here, which was to be put away in one of the

banks. I cannot say much in regard to that only I

know there was so much to be put awa}^ in one of the

banks. I do not know exactly what it is. I know it

is somewhere in the neighborhood of $14,000.00, or

$15,000.00; something like that. Whittren has not

received any money fi*om the Bon Voyage this year.

As a matter of fact, the mine did not produce a great

deal more than $75,000.00. $75,000.00 is all that

shows on the books from the time they started. I

went over the books myself. That was the gross out-

put. I am speaking now of the books showing the re-

sult of the work from June, 1906, up to the present
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time. I had a man expert the books, and I went over

the books with him. His name was T. P. S, Norris.

He is not in Nome now. He has gone away up to

York, I believe. The books were in Waskey's office

in the possession of the bookkeeper, I presume. I

am not acquainted with the bookkeeper. I do not

even know^ his name. He used to be in the Beau Mer-

cantile Company; that is about all I know about him.

They were kept down at the Beau Mercantile Com-

pany, I think. The books were kept in a separate

safe by themselves at the Beau Mercantile Com-

pany. That is all I know. I do not know in

whose possession they were kept, but I know they

were kept in a separate safe by themselves. The

books correctly show the gross output from the Bon

Voyage claim from the time they went to work in

1906 up to the present time, so far as I know. I was

willing to settle my interest on that basis with my
co-lessees. I do not know of any gold that was taken

or extracted from the Bon Voyage claim by an}^ of

the defendants except what is shown on these books.

I do not know of any gold, or the proceeds from any

gold taken from the Bon Vo.yage Claim by the de-

fendants or any of them, either jointly or individu-

ally from the 1st day of June, 1906, up to the pres-

ent time, other than what is shown from these books.

Cross-examined by Mr. ORTON.

I know that 25% of the gross output of this mine

was deposited subject to the order of this court and

was not received by Mr. Waskey. I stated that he
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got the balance of the $75,000.00, l)ut I was mistaken

about that. Twenty-five per cent of that was not re-

ceived by Mr. Waskey as a matter of fact, but it was

deposited subject to the order of the Court. I testi-

fied that Mr. Waskey and myself had taken gold out

of the Bon Voyage claim. I happened to be work-

ing out there because I am one of the owners of the

claim. Mr. Waskey was working out on this claim

by virtue of a lease given by m^^self and Potter

Whittren. It is the same Mr. Whittren from whom
Dr. Chambers has introduced a deed in evidence.

The gold which Mr. Waskey and myself extracted

was taken out under the leases just referred to.

Redirect Examination by Mr. GILMORE.

The $15,000.00, deposited in the bank is, I think,

one-fourth of the total amount taken out this year,

though I do not think there is $15,000.00, in the bank.

You will have to ask some one who knows the exact

amount. I mean that was 25 per cent of the amount

that was sluiced up this sjoring. Some of the gold

was taken from the ground prior to the first of this

year. Taken out of the ground and deposited on the

dump, and just sluiced up since the oi^ening of navi-

gation. That is what I mean when I speak of what

w^as taken out this spring. The $15,000.00, or what-

ever amount is down in the ])ank, represents one-

fourth of what was sluiced up this spring.
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J. J. CHAMBERS, the plaintiff, was called as a

witness hy plaintiff, and, having been duly sworn,

testified as follows:

I am the plaintiff in this lawsuit. I know where

the Bon Voyage claim is, the property in dispute.

The defendants in this action have been working and

mining that proj^erty. I have had access to the de-

fendants' books. I was referred to them by Mr.

Orabtree, the representative of Mr. Waskey. It was

by the order of the Coui-t that I was referred to them

by Mr. Crabtree. I made an examination of the

books of the defendants about the 1st of March,

That was the last tim.e I saw the books. I saw the

assay receipts from the bank shomng the amoimt

of gold taken from the claim from the 1st of August

to the 15th of October, 1906. I have inspected the

cleanups since then. I know the total gross amount

of money extracted this spring. I have seen fifty-

nine thousand eight hundred land some dollars—I do

not remember the exact amount—extracted. That

was washed up and weighed some time about the 1st

of May, 1907, and I think, extended up to the 11th

or 12th.

Cross-examination by Mr. ORTON.

I arrive at this value by figuring the gold at the

ratio shown by the assay returns. I don't remember

just what the rate was now. I got it from the Miners

and Merchants Bank assayer, and I do not remember

just now what it was.
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Whereupon, the defendant, J. POTTER WHIT-
TEEN, was called by the plaintiff, and, after having

been dul.v sworn, testified as follows:

I am one of the defendants in this action. I do

not remember the exact amount of money that I have

received from the Bon Voyage claim since the 1st of

June, 1906. I could not give the exact amount. It

was in the neighborhood of between two and three

thousand dollars. I think it was $2,200.00, but I do

not remember just exactly. I do not know what Mr.

Eadie received. I do not know if Mr. Eadie received

$3,000.00. I would not swear that he did not get

more than that, but I am pretty sure he did not get

$3,000.00. I would not swear positively, but I am
pretty sure he did not.

Cross-examination by Mr. COCHRAN.
I think all the figures I had were turned over to

Mr. Fuller last fall. I do not know whether he has

them still or not. If there are any he has them in

his possession. I left them all with him when I left

the country last fall. I will try and get the exact

figures.

Whereupon the plaintiff rested.

And thereupon the defendants called the plaintiff',

J. J. CHAMBERS, to the witness-stand, who, hav-

ing been duly sworn, testified as follows, to wit:

I am the plaintiff* in this action. I recognize the

instrument which j^ou now hand me marked Plain-

tiff' 's Exhibit Numlxn- One. I am the grantee named
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therein Tlmt deed is not in the same condition as

it was when it was exeented. That is, it is not in the

same condition as it was when I first got it on April

21 1902 It had not been changed then. That date

was clianged on the 23d day of May, or the 24th of

ilav 1906. I am not sure which.
'

Question : Now, I will ask you whether at the time

the .deed was originally executed, the words "one-

half
" written out and the figures "1/2" in figures,

occnWng in the conveying clause, or following the

conveying clause, was in this deed when it was orig-

inally executed by J. Potter AVhittren?

Answer: No.

Cross-examination by Mr. GILMORE.

Question: Eeferring to the change, concerning

which counsel asked you on your direct examination,

Dr Chambers, I will ask you now to state who made

that change in that instriunent. Plaintiff's Exhibit

Number One?

Answer: J. Potter Wliittren made the change m

that instrument. I saw him make it. I know the

handwriting in the words "one-half,^ the words

which are written in that instrmnent. That is J.

Potter Whittren's handwriting. I saw him write it.

That much was made by Whittren in my presence,

at the time I have testified to by mutual consent be-

tween Mr. Whittren and myself, and it was made on

the '>3d or 24th of May, 1906. It was changed from

three-quarter interest to a one-half interest. The

deed originally called for three-fourth interest and
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it was changed at that time to one-half interest. The

deed was re-delivered to me by Mr. Whittren after

this change Vv^as made. He handed it to me and I

have had it in my possession ever since, except when

I sent it up to be recorded.

Whereupon the following proceedings were had:

Mr. FINK.—We nov/ move the Court to strike

from the testimony in tlie case the deed introduced

by plaintiff in their case in chief, being Plaintiff's

Exhibit Number One, on the ground that it now ap-

pears from the uncontradicted testimony in the case

that the deed intorduced in evidence is not witnessed

as required b.y law, or acknowledged as required Ijy

law.

Mr. MUEANE.—We oppose that motion.

The COURT.—The date of the acknowledgement

of the deed as it appears on its face is 1902. It cer-

tainly is not acknowledged as it now stands.

Mr. MURANE.—Where a change is made by the

mutual consent of the parties thereto, no new ac-

knowledgement is necessary; the deed takes effect

the same as though no change had been made. In

fact, any alteration in a deed showing a less amount

of property conveyed, it has absolutely no effect at

all as bearing upon the validity of the deed.

The COURT.—I guess the grantor cannot com-

plain anyway. We overrule the motion.

To which ruling of the Court the defendants then

and there excepted, which exception was by the Court

allowed.
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Whereupon, the following proceedings were had,

to wit:

Mr. FINK.—We now move to strike from the

record the deed introduced in evidence on the ground

that the same is neither witnessed or acknowledged,

and on the further ground that it now appears from

the uncontradicted testimony in the case that the

deed has been altered in a material portion four

years after the same was acknowledged.

The COURT.—Motion overruled.

To which niling of the Court the defendants then

and there excepted, whi(4i excej)tion was by the

Court allowed.

Whereupon, the following proceedings were had,

to wit:

Mr. FINK.—We now move to strike from the

record the alleged acknowledgement of this deed,

Plaintiff's Exhibit Num])er One, on the ground and

for the reason that it now appears from the uncon-

tradicted testimony in the case tliat it is not an ac-

knowledgement of the deed now introduced in evi-

dence, the evidence being that the deed introduced

in evidence was delivered four years after the ac-

knowledgement on the same.

The COUET.—Motion overruled.

To whicli ruling of the Court the defendants then

and there excepted, which exception was l>y the

Court allowed.
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Whereupon the plaintiff, J. J. CHAMBERS, was

recalled by the defendants for further examination,

and testified as follows, to wit : I testified before that

I have had this deed in my possession sinee the 21st

day of April, 1902. The deed is in J. Potter AVhit-

tren's writing. I have no deeds at the present time

in my possession that I have written myself. I sa}"

that Whittren wrote the words "one-half" in this

deed. Whittren made this alteration in the Ijody of

this instrument. I saw him write that line. That

writing there. I say that J. Potter Whittren wrote

that figure 2. I have been engaged in the practice of

medicine since 1884, but since I have been here, I

have been looking after my mining interests. I have

a certain amount of knowledge concerning chemistry

and chemicals, at least above the ordinary miner. I

do not know what kind of chemicals are used in tak-

ing from instruments ink marks. I have no idea.

I studied medicine about four years at the time I

first studied, and have taken a few post-graduate

courses in this country and Europe since. I do not

know what acids are used in removing ink marks

from instruments. I have not had much practice in

that kind of business, though I have seen it used

twice in my office in Seattle, 602 Alaska Building.

The first time was in the fall of 1905. I think it was.

A man by the name of Frank Kellerher, from CJii-

cago, a lawyer friend, of mine from Chicago. He

had been buying up some oil lands in California, and

came into my office one morning in a hurry and
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wanted to know if I had some ink eraser, or some-

thing of that kind ; I tliink he said he wanted to make

some erasures on some papers, and was in a big

hurry, he had only stopped over in Seattle for a short

stay, and wanted to get out as quick as possible, and

I think he went down to Lowman & Hanford's and

came right back and removed some markings and

made some changes in some legal docmnents—took

out something in some part, made some changes,

something he wanted done in a big hurry, whatever

it was, and he went away and left this ink erasing

fluid—stuff—in my office.

Mr. FINK.—He was a lawyer friend of yours

from Chicago, you say?

Answer: Yes, he was a big law^^er from Chicago.

He used to be in Circle City 11 years ago, and an

old friend of mine. We were quite intimate friends

in the early days at Circle. He was from Alaska; he

used to be in Alaska, at Circle City. I never paid

much attention to it at the time he left it there, and

it just staid there where he left it. I never paid much
attention to it. He had left it there and it stayed

there on my desk, as it is there to this day for all I

know. I think it is light colored stuff. I never paid

much attention to it. I do not know what the in-

gredients are, acids or alkili. I don't know, I don't

know. I never tested them. It is light color. It

might be either alkili or acid from their appearance
from all that I know about them. Whittren changed

this deed between either the 23d or 24th of Mav. I
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think the 23d, movSit likely—the 23d of May, 1906. I

have not had the deed in my possession since the

hearing upon the injunction had in this eouii; in this

case last fall. I have had it locked up in the safety

deposit vauJt, with the exception of taking it out a

few times. Except, as I have said, it has been down

in the vault. That is, there has no one else had access

to it but myself and I have only had it out a few

times since I put it down there the first time. I pro-

duced it at court at the time of the hearing upon the

injunction. The instrument has not been changed

since then.

Whereupon the witness was handed a glass and

asked to examine the instrument carefully, and par-

ticularly the words, '

' one-half,
'

' to ascertain whether

or not a change had been made since the hearing

ui>on the application for an injunction, whereupon,

the witness, after examining the w^riting, continued

as follows:

No, they are just identically the same as they were,

for all I can say. I cannot see any difference in

them. No change whatsoever has been made, I have

had that deed in my possession, that is, locked up in

the safety vault ever since last fall, that is since this

case was passed upon in that injunction hearing, and

I know that no change has been made in it. I know

that 1 made no change in it and I know that nobody

halse has had any opportunity to make any changes.

I have made no changes and nobody else has made

any changes in it, because it has been in my posses-
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sion all the time. The deed was present in the court

at the time of the hearing upon the injunction in this

case. I do not remember whether or not my attor-

neys at that time claimed that the instrument showed

upon its face that it had been originally three-quar-

ters.

Whereupon, J. POTTER WHITTREN, one of

the defendants in the above-entitled action, was pro-

duced on behalf of the defendants, and being duly

sworn, testified as follows, to wit:

I am one of the defendants in this case. I have

lived in Nome since 1900, that is, on the Seward

Peninsula. I first came to Nome in June, 1900. My
first lousiness here was mining, from that spring up

until 1903, when I ceased to take any active part,

l)ecause at this time, I was appointed a Deputy Min-

eral Surveyor. I know Dr. Chambers, the jDlaintiff,

quite well and have known him since 1897. I first

knew him in Dawson, but had no business relations

with him there. I knew him also in Nome ; we came

in on the same boat in June, 1900, from Seattle. I

liad no business relations with him at that time.

Later on in the year 1900, T brought in a large outfit

from Seattle, mining supplies and so forth, and I

was waiting here trWng to get a place—I was living

in a cabin down here—or rather a frame tent, the

only place I could get at that time—places were

pretty scarce those days, and I heard of the Blue-

stone strike ; Doc and I were discussing it, as we sat

in the tent there, and I said if it didn't cost so much
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to get the outfit up there that I believed I 'd go ; that

there didn't seem to be much of a chance of getting

in here. He said that if I wonld go, he would pay

the freight on the outfit, if I would stake him in for

a half interest in anything I staked in the country.

He said, "How" quick could .you go, do you think?"

I told him that there was a steamer, the "Saidie," I

think, going that night ; that was about eleven o 'clock

at /agilt so I made my arrangements to get away that

night. 1 gave him an agreement that I would stake

liim in for a half interest for anything I staked in

that country during the year, 1900. That was a

written contract, and Dr. Chambers has it.

Mr. COCHRAN.—Will you produce that contract,

T)r. Chambers?

(Contract produced by Dr. Chambers.)

That contract was to run until December 31st,

1900, and a number of claims were staked under it in

my name. I executed to Chambers a deed of con-

versance for a one-half interest in these claims staked

hy me under this contract. The deed of conveyance

was not made out until April, 1902, and Dr. Cham-

bers has the deed.

Mr. GILMORE.—Here is the agreement you refer

to, and here also is the deed of conveyance you wish.

That partnership agreement continued until De-

cember 31st, 1900, and in 1902 1 executed a deed of

conveyance to Dr. Chambers for a one-quarter in-

terest in the claims in the Bluestone.

Question: Why was it for a quarter interest in-

stead of a half interest?
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Answer: Well, in 1900 we represented these

claims.

Question: You mean you did the assessment

work ?

Answer: Yes; done the assessment work on all

those claims, under an agreement with Di-. Cham-

bers. I had grubstaked two other fellows, and they

also got in and located other claims—I had

other fellows locate other claims. Under the Cham-

hevs location or agreement, I had an agreement

to represent six claims—I think Chambers and I

owned about fifteen claims, which I had staked, but

only six of them, I think, were represented, and in

1900, I didn't return to Nome until the fall of 1901.

At that time I presented the bill to Dr. Chambers for

his share of the assessment work, three hundred dol-

lars; he said he didn't have the money, and I waited

for quite a little wdiile ; I belieA'e he said first that he

would have it in a short time, but I waited off and on

all winter until the spring of 1902, in April, when I

was about ready to return—I was ready to return

sometime in April, or the first of May, 1902, to Gold

Run, about April or shortly thereafter—-I was intend-

ing to go back to Gold Run over the ice—I went back

over the ice. I then asked Chambers for his three

hundred dollars. He said he didn't have it, and in

lieu of the three hundred dollars to make a bill of sale

for a quarter interest in the property, so he gave nie

a quarter for representing the work in 1901.

Question : Is that the agreement you had ])etween

yourself and Dr. Chambers, which you say was en-
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tered into between yourself and Dr. Oliambers in

1900?

An,9('r: Yes, sir, that is in my handwriting.

AVhereupon said agreement was offered in evidence

and received without objection, marked Defendants'

Exhibit "A," read to the jury, and was in the words

and figures following, to wit

:

Defendants' Exhibit "A."

AGREEMENT, JUNE 30, 1900, WHITTREN
AND CHAMBERS.

Nome, Alaska, June 30, 1900.

This agreement made and entered into this 30th

day of June, 1900, between J. Potter Whittren and

J. J. Chambers of Nome, Alaska, Witness: The said

J. J. Chambers to furnish the sum of one hundred

($100.00) dollars to the said J. Potter Whittren for

expenses to go to Port Clarence and engage in any

work as he ma.v think best to further the advantages

of both ])arties in a financial way, aiid the said J.

Potter Whittren to give the said J. J. Chambers

one-half (1/2) of all property he may acquire dur-

ing the term of this agreement. This agreement to

remain in full force and effect during the .year 1900

unless dissolved by mutual consent of both parties.

J. J. CHAMBERS.
J. POTTER WHITTREN.

Witness: THOS. DWYER.
(Documentary revenue stamps to the amount of

thirty cents.)

Witness continuing: This agreement is in my
handwriting.
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Whereupon, a deed was handed to the witness and

having been by him identified, was offered in evi-

dence, admitted without objection, read to the jurv

and marked Defendants' Exhibit "B," and was in

the words and figures following, to wit:

Defendants' Exhibit "B."

DEED, AVHITTREN TO CHAMBERS.
Know All Men By These Presents, That J. Potter

Whittren, of Nome City, Alaska, the ]3arty of the

first ])art, for and in consideration of the sum of

^1000.00, and other valuable considerations, dollars,

lawful money of the United States of America, to

him in hand paid by J. J. Chambers of the same

]jlaee, the party of the second part, the receipt where-

of is hereby acknowledged, does by these presents

grant, bargain, sell and convey unto the said party

of the second part, his executors, administrators and

assigns, an undivided one-quarter (1/4) interest in

the following described property:

No. 11 Above on the Bluestone River;

No. 8 Above on Skookum, a tributary to Gold Run

;

No. 1 or the mouth claim of "Whittren Pup";
No. 1 or the mouth claim of "Potter Pup."
No. 8 Above on Lucky Strike, a tributary to Blue-

stone
;

No. 2 Above on Boulder Creek, a tributary to Gold

Run.

All the above are creek claims situated in the Port

Clarence Recording District, District of Alaska, and

recorded in 1900 bv J. Potter Whittren. Also a
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one-sixteeiitli (1/16) interest in the "Welcome

Bench Claim/ \ staked as an association bench of

160 acres, situated in above-mentioned district. All

these claims were represented in 1901. To have and

to hold the same to the said party of the second part,

his executors, administrators and assigns forever.

And he does for his heirs, executors, administrators

covenant and a,2;ree to and with the said party of the

second part, his executors, administrators and as-

sis^ns, to warrant and defend^/ the sale of the said

property, goods and chattels hereby made unto the

said party of the second part, his executors, admin-

istrators and assigns, against all and every person

and persons whomsoever lawfully claiming or to

claim the same. In Witness Whereof, I have here-

unto set my hand and seal the 21st day of April in

the year of our Lord one thousand nine hundred two

—1902.

J. POTTER WHITTREN. [Seal]

Signed, sealed and delivered in presence of

F. E. FULLER.
Territory of Alaska,

Precinct of Nome,—ss.

This is to certify that on this 21st day of April,

A. D. 1902, before me, F. E. Fuller, a Notary Pub-
lic in and for the Territory of Alaska, duly com-

missioned and sworn, personally came J. Potter

Whittren, to me known to be the individual de-

scribed in and who executed the within instrument,

and acknowledged to me that he signed and sealed



vs. J. J. Chambers. llo

(Testimony of J. Potter WMttren.)

the same as his free and vohintary act and deed for

the uses and purposes therein mentioned.

Witness my hand and official seal the day and

year in this certificate first above written,

[Notarial Seal] F. E. FULLER,
Notary Public in and for the Territory of Alaska,

Residing at Nome.

Whereupon the witness continued : That handwrit-

ing is also mine. I had some other business refla-

tions with Dr. Chambers after the Bluestone deal,

that is, he agreed after that to give me a hundred

and fift.v dollars for that quarter in the fall when I

came down. He had slipped out of town, however,

in the meantime—he had got into some troubeZ with

his housekeeper or mistress—^housekeeper, so-called

—and had left town rather hurriedly, I understand.

He did not pa}^ his part of the assessment work on

that ground that fall. He never did. I had some

business relations with him after that time in the

spring of 1903, upon my return—I went out in the

fall of 1902, and in the spring, on m}^ return—l3ut

when I went out to Seattle in the fall of 1902, and

was there during the winter. Chambers was not in

Seattle when I went to Seattle, but he had a place

in the Northern Hotel, but he had gone to Alliane,

I think it was, or to some town in Ohio—yes. Alli-

ance—that is the name of the town, I am pretty sure,

where his folks were but he had left his address at

the Northern Hotel in Seattle. Tliis was not in the

spring of 1903, but the fall of 1902, when I went out

in the fall of 1902, and when I returned in December
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—I won't be positive about these dates, but I bad

been away from Seattle and returned to Seattle late

in the year of 1902; I won't be positive about these

exact dates. When I returned Chambers had also

returned and was practicing his profession in Se-

attle. I told him that he never had paid me the hun-

dred and fifty dollars for representing those claims

—that I had represented the claims again, and that

he owed me a hundred and fifty dollars, his share,

and I showed him the record of the notice of repre-

sentation—of the assessment work. He said that he

would have the money during the winter ; that he had

just started up in })usiness and was financially em-

barrassed, as it were, at that time; that he had just

moved his family to Seattle, I believe, and had had

to use a good deal of money and so on. We re-

mained friendly all winter; I saw him occasionally

during the winter. I was in business that winter in

Seattle myself, and when it got towards S]3ring in

1903, just ])rior to my return to Nome—I intended

returning to Alaska on one of the first boats in the

spring of 1903, and in the spring I went to Cham-
bers, in 1903, and again demanded this one hundred

and fifty dollars, and also the money for the current

year. He said that he had decided to let the ]U'op-

erty go. I said "All right, but you had better hold

on," something like that; "the Bluestone is liable to

make good any time; she looks pretty good to me,

one claim especially." He said, well, he would take

the matter under advisement and for me to call

around in two or three days. I went again in five
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days; I went aronnd and saw him, and made him a

proposition to w^aive last year's hundred and fifty

dollars, and that he would put up a hundred dollars

this ,year to represent four claims, a quarter interest

in four claims. That was for 1903 's work. He
said, ''I want five and a half Little represented,"

and he said: "You pick out three of the best claims,

only one in the Bluestone, and represent them." I

said that was satisfactory to me, but I don't like to

waive my hundred and fifty dollars, because I

wanted three hundred dollars before. But he said

that he was rio-ht up against it; he had his family

there and his expenses were high, and talked along

those lines, so I decided—I don't know whether I

decided it then or subsequently—I don't remember,

but I did agree to accept the hundred dollars and

told him to bring the bills of sale down and we would

go over them together and pick out—I don't remem-

ber what the bills of sale w^ere for in the Bluestone

now—I know there was six—it was either six or

seven, but I labored under the impression that there

were six, any way. He said he would; that they

were up at the house but that he would bring them

down the next day. The next day I went around to

Dr. Chambers' office again, and he brought dow^n this

bill of sale on the Bluestone ; said that was the only

one he had. This was in 1903, in May, just before

the boats started, and the deed was again fixed up

and I received the hundred dollars from Dr. Cham-

bers. The deed is the one that Dr. Chambers has. I

said to Dr. Chambers that I had given him a bill of



116 Andrew Eadic ct al.

(Testimony of J. Potter Wliittreii.)

sale for a three-quarters out here which should also

be made a quarter on the Bon Yoyage, and also a

quarter on five and a half Little, and also a one-quar-

ter on Extra Dry, the Lucky Bench on Extra Dry.

He said there would he no trouble about the a.^ree-

ment; I said we ou^^ht to have it all fixed up now

while we were at it. I told him that we ou,^'ht to

have it all embodied in the lease just the same, and

that I would ^et the numbers out of the recorder's

office when I went back up to Port Clarence. I took

the hundred dollars and gave him a receipt for it,

and we agreed that I should represent three claims

w^hich I should pick out on the Bluestone, whatever

ones I thought were the best, and Chambers said

that he wanted 5 1/2 Little represented also. I said

I would like to get the matter all fixed up while I

was there; he said all right; that he would look

amongst his papers up home and see if he could find

the deed amongst them; he said he didn't think he

had it; that he had never had it recorded, and didn't

believe he had it. I said "All right," and took the

hundred dollars and gave him a receipt for it. The

next time I saw him he said he had looked among his

papers but that he could not find the bill of sale ; he

said he thought he had given u]) the receipt, or if he

had not, it had got mislaid and lost; that he never

had had it put on record, and that he didn't claim

anything under it but a quarter in No. 5 1/2 on

Little ; that he wanted that claim represented. I re-

fer to the bill of sale in the Nome Precinct. It is

the one that has been introduced in evidence here
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and marked Plaintiff's Exhibit No. 1. The Doctor

r-laimed at that time that either I had not given it

to him or that it had been lost. That is what he

claimed in the spring- of 1903, bnt he said that it had

never been recorded, bnt that he would look a second

time, and after looking a second time decided that

it had been lost, and I agreed to accept a hundred

dollars, which I did and gave him a receipt for it

and agi'eed to do the representing—the numbers of

the claims was not inserted in the receipt I don't

think, but I was to pick out the three best claims in

the Bluestone and 5 1/2 Little, and for that reason,

the descriptions of the claims in the Bluestone was

left blank.

Whereupon the receipt referred to was produced

by counsel for the ])laintiff, was offered in evidence,

received without objection, marked Defendants' Ex-

hibit "C," was read to the jur^^ and was in the

words and figures as follows, to wit:

Defendants' Exhibit "C."

RECEIPT FOR $100, MAY 20, '03, WHITTREN
TO CHA^IBERS.

J. Potter Whittren. Tel. John 3211. J. S. Wheeler.

Whittren & Wheeler.

Real Estate and Mines. 335 Lumber Exchange.

Provident Home Co-operative Co., of Penn.

Seattle, Wash., May 29th, 1903.

Received from J. J. Chambers, the sum of one hun-

dred ($100.00) dollars to be used in representing his

undivided one-quarter (1/4) interest which he owns
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with the uudersigued iii the following deseril^ed

property, situate in the Port Clarence Recording

Disti-ict, District of Alaska, and more particularly

described as follows, to wit

:

Creek claim known as Xo. 11 above on the Blue-

stone River about one-mile below the mouth of Gold

Run and Right Fork of Bluestone.

Creek claim known as the mouth claim on *

' Whit-

tren Pup," which joins Gold Run creek at Xo, 3

above Hayden's Discovery on Left Limit.

Creek claim known as the mouth claim on "Potter

Pup." a tributaiy ta Gold Run at Hayden's Discov-

ery on Right Limit, and

Creek claim known as Xo. 2 above on Boulder

Creek. Said $100.00, to be used in representing said

claims dui'ing the year of 1903.

It is agreed that in case of a division of said claims

owing to the present outstanding contracts for labor

and prospecting, the said J. J. Chambers is to retain

his imdivided one-ciuarter (1/4) interest in said

claims.

J. POTTER WHITTREX."
Whereupon the witness continued: The under-

standing between myself and Dr. Chaml^ers in the

spring of 1903, with reference to the Bon Voyage

claim, the claim in question, was, that he told me to

let the two wildcats go : we considered those wildcats

at that time. In May, 1903. he said to represent 5

1/2 Little, the one that Russ^'Z gave us, and to let the

two others in the Xome Precinct go: to let the two

wildcats go ; that was the way he expressed it. The
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Bon Voyage was located Januaiy, 1st, 1902, so that

no representing' work had l)een roqnired n]) to the

time that I had this conversation with Dr. Chambers.

Dr. (^hambers has never paid one cent or any other

snm toward performing the assessment work, in keep-

ino- alive the Bon Voyage claim. He has never of-

fei'ed to pa.y any such snm.* The last offer that Di*.

Chambers ever made for work dime ui^on an}' of the

claims was the one hundred dollars whicli he gave

me, for whi(*h I gave him this receipt. The one

hundred dollars in INIay, 1903, was for representing

No. 5 1/2 on Little Creek and three claims in the

Bluestone. After that Dr. Chambers may have writ-

ten some letters, because I sent out letters subse-

(juent to 1903, also containing the receipt wliicli I

had received for the 75 per cent for doing the assess-

ment work in the Bluestone, showing that the money

had been paid for the work, and also my returned

check from Solner's Bank at Nome; that is, the

Bank of Cape Nome. Yes, sii', I sent that to Dr.

Chambers signed Charles Voigt.

Mr. COCHRAN.—Have you that check, Dr. Cham-
bers ?

Dr. CHAMBERS.—No, I never received it.

Witness continuing: And I stated at the time that

T liad ihv receipt from Charles Voigt, for the claims

he was to represent which he liad signed, and if lie

wanted that to let me know, and that I would send

it to him, and that I had represented 5 1/2 Little

myself. And, also, that if he wanted the work done
for 1904, if he would send a hundred dollars that I
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would do the same as I had done and that we would

keep the same three clanns in the Bluestone and 5

1/2 Little. This was done either in the fall of 1903

or the spring of 1904. In the fall of 1904, 1 received

no money in answer from Chambers, but that fall

I did receive a letter from Dr. Chambers pertain-

ing to some claims w^hich he wished mie to have staked

but no reference to the hundred dollars, but the let-

ter wdiich I received from Chambers was one in

wdiich he asked me to have some claims staked, but

no hundred dollars. I have been procuring the as-

sessment work on the Bon Vo3^age claim to be done

since its location, the entire assessment work. In

the spring of 1903, certain written communications

]3assed between myself and Dr. Chambers, also in

the fall of 1903, or the spring of 1904, and after the

claims had been represented some replies to my let-

ters. I have not got these replies. All of my out-

fit was burned up in the fire that we had here in the

summer of 1905, all my papers. I was not here at

that time. I have not copies of the letters that I

sent.

Mr. COCHRAN.—I will ask the plaintitf if he

has any letters written to him by J. Potter Whittren

in the srnnmer and fall of 1904, or spring of 1904?

Mr. aiLMORE.—We have some which we will

introduce at the right time, when they become ma-

terial. We do not think it is necessary to produce

them at this time.

Mr. COCHRAN.—We will ask you to produce

them at this time.
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Mr. GILMORE.—What letters do you want?

Mr. COCHRAN.—We want any letters which you

may have in your possession written by J. Potter

Whittren to Dr. Chambers pertaining- to asssessment

work, pertaining to these claims or any of them, or

particularly to the claim in question.

The COURT.—We overrule counsel's objections,

and order the letters produced. I do not know that

the}'' have any bearing upon the testimony. I cannot

tell unless I read the letters themselves.

Whereupon Plaintiff's Exhibit Number One, the

deed in question, was handed to the witness, with in-

structions to examine the same, and particularly the

words "one-half" in letters, and the figures 1/2 in

the conveying clause.

Whereupon the witness continued: That is not

the same instrument which I executed. With the ex-

cejotion of these parts it is the same instrument.

Originally, according to my ])est recollection, it was

a one-quarter interest. It could never have been

three-quarters. I do not see how I could have made

it for three-quarters, because it was for a quarter,

the Doctor and I have never been partners for more

than a quarter in any of that ground out there. It

could not be any different. I said to Dr. Chambers

at the time, or just before I left for Nome in 1903,

that if I ever struck it up in the Bluestone, after I

had stayed up there two or three years, that I hated

to give it up, and that I believed that we would strike

it up there yet, and that if I ever did I had to give

a half interest in anything that I got—that I had got
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nothing for representing this property and that I

had had to give away a half interest in it to get the

representing work done, and that was enough as it

was. My best belief is that the quantum of interest

mentioned in this instrument has been raised from

a quarter to a half. All I have got is Dr. Chambers'

word for it that he did it. I did not see him do it.

All I have is his word. He told me he did it. The

part that has been changed is not in my handwriting,

not the part that has been changed by chemicals.

The body of the deed, all but that part, I believe is in

my handwriting. There is a marked difference to

my mind Ijetween my handwriting in the body of the

instrument and this portion which has been erased

by chemicals and written over. I used to carry out

the 2—^that wa.y more (illustrating) more of a down

stroke—that has more of an upward stroke, at the

curve at the (md of the figure 2. After the execution

of this deed Exhibit No. 1, I next saw it May 24th,

1906, in Doctor Chambers' office, in the Alaska

Building in Seattle, "Washington. Tt was in Dr.

Chambers' possession.

Whereupon, the letters hereinbefore referred to

were handed by counsel for the plaintiff to counsel

for defendants.

And thereupon the witness continued : Pie got the

deed from one of the pigeon-holes of liis cal)inet.

That was the first time I had seen it since its execu-

tion in 1902. No one else was present at the time.

It was about nine o 'clock in the morning. I went up

to, I think it is the 11th floor of the Alaska Building,
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to see W. V. Rinehart, Jr., whom I had seen the even-

ing before and he told me he had a telegram for me

from Gene Chilberg from Nome. The telegram re-

lated to this claim in which I had an interest. I went

to see Rinehart and get this telegram, l)iit he was not

in. It was not quite nine o'clock, or it may have been

right after nine. I know I did not find Rinehart in

his office, and he did not come in until about half-

past nine. I went down to Chambers' office to wait

for Rinehart. Dr. Chambers was there when I ar-

rived- I had seen him the evening before. I had not

])een in Seattle all the time. I arrived on the 22d in

the evening and I had seen Dr. Chambers on the 23d,

and this was on the morning of the 24th the following

day after my arrival in Seattle I saw the Doctor in

liis office. I called on him during the day or even-

ing of the 23d, and had a discussion with him al30ut

my mining property here in Nome. It came up on

account of this telegram which Rinehart had re-

ceived I told Dr. Chambers that he ought to axe

kept up his representing work because there had been

a telegram concerning some claim which I owned

there from Chilberg. He said he was sorry but he

didn't have the money to keej) it up. The next morn-

ing when I was up there about nine o'clock, Dr.

Chambers greeted me when I went into the office, and

said, "Whittren, I see that I am a partner of yours

in this Bon Voyage claim and two others in the Cape

Nome Precinct,
'

' or words to that effect. I used the

words: "The liell vou are!" Let me see vour bill
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of sale." Then Doe went to this pigeon-hole in his

small cabinet, and prodnced this bill of sale which is

exhibited here. This is the one Plaintiff's Exhibit

Number One. I sa says to him, "What have you

been doing to it, Poc"? He says: "Nothing." I

says: "Well, what is this great yellow blotch here?

Where the interest has been changed?" He says:

"Why it is just as it has always been; I found it

after you went away last evening in amongst a lot

of letters." I don't know whether he said in his

house or in his office. "Well," I said, "Doc, I never

conveyed a half interest in that property to you,

and you know it." He said—he tried to make me

think it had never been changed. He said it was just

as it was when he got it, and that it never had been

changed. "Well," I said, "This is what you have

done; you have changed this to a half, making it a

half." He talked along for quite a while, and then

admitted that he had changed it to a half. I told

liim then that I had a notion to take fi and go doiiir

to Mr. Miller, the Prosecuting Attorney, who was a

friend of mine, and put the matter liefore him, tell

him everything, and leave it with him, but he argued

me out of that, and we argued it out between us there

in the meantime. We had it hot and heavy there for

a while until he finally admitted tlie <-hange, and then

he said that he was sorry, but on account of the re-

lationship that had ex/asted between my wife and

his wife, and of account of his boy, who was just then

growing up and his daughters, young women, and
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along those lines; said lie had "been up against it"

there is Seattle, and that his young daughters were

growing up there in Seattle, and that it would ruin

them and him, disgrace them for life, and so on, and

that there was nothing in this world he woidd not do

if I would not expose him. I told him that I had t\

notion to break his head. Well, Doc, can be very

humble at certain times, and he certainly was hum-

Idling himself there. The U]3shot of this was that I

told him that I never would recognize that bill of sale

nor that instrument, nor would I ever give him a cent

that came out of that ]n'operty, but that I would give

one-half of the twenty-five ]:)er cent from the pro])-

erty to his wife; that I would give his wiie twenty-

five per cent but that I would never give him a cent

as long as I lived. He wanted me to give him a writ-

ing to that effect; I said : "No, I will never give you

any other kind of an instrument, of any kind."

"AVell," he said, "I will give you a writing." I told

him he could do what he pleased, but that any man
who would use acids on an instrument could never

have my signature on any writing of any kind. He
wanted me to give him a written memorandum of

what I would give his wife. I told him I would give

his wife half of the twenty-five ]3er cent luit that I

would not set m_y signature to any writing for him

again; he said then he would give me one. I said,

"All right, 3^ou can do as you please about that."

He says,
'

' I will give .you a memorandum then,
'

' and

he sat down to his desk and wrote out this memoran-
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flum which we have here, a copy of it. I meant that

was tlie original and Dr. Chambers has a copy. This

is the same instrument which was exhibited to the

court at the time of the injunction and marked as an

exhibit at the time of the hearing on the injunction.

The instrument now^ handed to me is the instrument

I refer to.

Whereupon said instrument w'as offered and re-

ceived in evidence, marked Defendants' Exhibit

"D," and read to the jur}^ was in the words and

figures following, to wit

:

Defendants' Exhibit "D."

MEMORANDUM MAY 24, 1906, SIGNED BY J.

J. CHAMBERS.
Dr. J. J. Chambers,

601-03 Alaska Building.

Seattle, Wash., May 24-1906.

MEMORANDUM.
This is to certify that J. Potter Whittren and my-

self are equally interested in the one-half interest

(that is one quarter each) in the Placer Mining

Claim "Bon Voyage" in the the Nome Mining Dis-

trict, Alaska, staked Jan. 1st, 1902, by J. Potter

Whittren. Said Whittren is entitled to a deed for a

one-quarter interest in said claim on demand.

J. J. CHAMBERS.
Whereupon the witness continued: That is Dr.

Cluimbers' handwriting and his signature, and is the

instrument which Dr. Chambers gave to me per-

sonally on the 24th of May, 1906, when it was
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mutually agreed that I should take it and talk the

matter over with his wife and tell her that I would

send the proceeds to her. He asked me if I would

go out and take dinner with them that night—that

it would appear all right if I would go out and take

dinner as I always used to go to his home to dinner

when in Seattle; I told him no; I didn't propose to

go to his house or have anything to do with him after

what he had done in the way of changing the bill of

sale. I did not go down to dinner with him. I told

him I would not go to dinner with him, Imt that I

would go and see his wife, but that I would call some

evening when he was not present ; he then agreed that

he would not be there on the evening when I called,

and I was to keep him informed as to what tran-

spired on the claim and as to the receipts if Ave sold,

if I sold it, and she was to receipt for any moneys

which I sent to her, and keep him posted as to

what was done by the laymen under the—if I

gave any leases, and how I disposed of it. I

told him that I would go and see Kinehart

and tell him that I would like 'to see the tele-

gram myself, so he had telephoned up to see if.

Mr. Rinehart had come in; Mr. Rinehart then came

down to Dr. Chambers' office. I saw Dr. Chambers

again during the day of the 24th of May, 1906. I

saw him again in Nome sometime in September. I

met him here at the foot of Steadman Avenue, when

I was coming out of my office. I heard Dr. Cham-

bers' testimony saying that I changed the deed of-

fered in evidence and marked Plaintiff's Exhibit
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Number One. I never had anything to do with the

changing of that deed in any way. Dr. Chambers

did not tell me the reason he had changed the deed.

He didn't sa}^ We had it hot an hea^'y there at the

time he admitted that he had made the change. I

don't know that he said; he admitted that he had

changed it and that was satisfactory to me. I had

a conversation after that time with Dr. Chambers in

Nome about the alteration of that deed. The date of

it I do not know exactly. It was sometime in Sep-

tember. I was returning—I had been out making

a survey, Mr. Eadie and myself, and I met Chambers

down here at the foot of Steadman Avenue ; he came

up and wanted to shake hands ; of course I would not

shake hands with him or a man of that kind, after

what he had done ; then he tried to shake hands with

Mr. Eadie, and Eadie said, "No." I don't know that

he said an^^thing—^something like "when I get

rhrough with this case" something—I forgot just

how it Avas—no—I said to him: "When you get

through with this ease you will be ]iretty careful how

you use chemicals on au)^ instrument, '

' or something

of that kind—the deed is not nearly so yellow there

as it was when I saw it first ; the 3^ellow has faded out

of it now a good bit. He told me he had used chemi-

cals when lie made this alteration in the deed. I saw

this deed at the time of the hearing of the injunction

last fall. The deed has been changed since then.

This yellow stain is almost obliterated, where it has

been written under the one-half and also under the
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figures
''
V2" ; ^^is yellow stain came away out around

here more and you could read underneath—you could

see there was writing under these words and figures

and now you can't see what the marks are; you have

got to liave a strong glass, as strong a glass as you

can get, and then you can make out writings under-

neath these letters and figures, in fact, I tried to

make it out—you can just see along the edges where

this stain used to be, along the edges you can see the

word quarter under there "quarter" or something,

you can see under there with a very strong glass. I

have not had this instrument in my possession at all

since the hearing on the injunction in this case.

This instrument was not changed while I was in Dr.

Chambers' office in Seattle on the 24th of Maj^

When I first saw the deed there on the 24th of May
in the morning in Dr. Chambers' office it appeared

to have been freshly changed. That was what called

my attention to it. The ink was entirely different

from this: there seemed to be this draughting ink.

and this seems to be just common ink ; it showed up

pretty plainly at that time ; one ink was blue and one

was black at that time. It all seems to be black now.

Whereupon a paper was handed to the witness who

identified his signature thereto, which said paper

was then offered in evidence, received without ob-

jection, read to the jury, and was marked Defend-

ants' Exhibit "E," and was in the words and figures

following, to wit

:
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Defendants' Exhrdt "E."

DEED, WHITTREN TO EADIE.
Know All Men By These Presents ; That J. Potter

Whittren, of Nome, Alaska, the i^arty of the first

part, for and in consideration of the sum of one

dollar, and other valuable considerations, lawful

money of the United States, to him in hand paid by

Andrew Eadie, the party of the second part, the re-

ceipt of which is hereby acknowledged, does by these

presents grant, bargain, sell and convey unto the said

party of the second part, his executors, administra-

tors and assigns, an undivided one-half (Yj) interest

in the following described placer mining ground, sit-

uate in the Cape Nome Recording District, District

of Alaska, and more particularly described as fol-

lows, to wit:

One certain Bench Claim known as the "Bon
Voyage," situated about 1500 feet in a southerly di-

rection from No. 3 Creek Claim on Newton Gulch,

staked and recorded in 1902, surveyed and surve}^

stakes with name and corners carved on same, placed

in tundra mounds in the fall of 1903.

Said bench containing twenty acres of placer min-

ing ground.

To have and to hold the same to tlie said party of

the second part, his executors, administrators and as-

signs forever. And I do, for his heirs, executors,

administrators, covenant and agree to and with the

said party of the second part, his executors, admin-

istrators and assigns, to warrant and defend the sale
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of the said property hereby made unto the said party

of the second part, his executors, administrators and
assigns, again.-i all and every person and persons

whomsoever lawfully claiming or to claim the sam.e.

In Witness Whereof, I have hereunto set my hand
and seal the 24th day of Sept., A. D. 1905.

J. POTTER WHITTREN.
Witness

:

L. A. FEIKE,
J. W. ALBRIGHT.

United States of America,

District of Alaska,—ss.

This is to certify that on this 24th day of Sept., A.

D. 1905, before me, J. W. Albright, a Notary Public

in and for the District of Alaska, personally came J.

Potter Whittren, to me known to be the individual

described in and who executed the within instrimient

and acknowledged to me that he signed and sealed

the same as his free and voluntary act and deed for

the uses and purposes therein mentioned.

Witness my hand and official seal the day and year

in this certificate first above written.

[Notarial Seal] J. W. ALBRIGHT,
Notary Public.

And was endorsed, as follows, to wit

:

"32311. Deed. Filed for record at request of

Andrew Eadie, Oct. 9, 1905, at 05 minutes past 10

o'clock, and recorded in book 154 at page 302, Rec-

ords Cape Nome Recording District, Alaska. T. M.
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Eeecl, Recorder. By W. W. Sale, Deputy. 4 folios

3 Ind. 2.85 paid."

Whereupon, the witness continued : I had a con-

tract with Andrew Eadie with reference to convey-

ing to hiin an undivided one-half interest in this

claim prior to the execution of this deed. Mr. Eadie

has it. I don 't know whether Mr. Fuller has a copy

of it among my papers or not. I think Mr. Fuller

has my copy of it amongst my papers.

Mr. ORTON.—Mr. Eadie says his copy was burnt

up in the fire in San Francisco.

The witness continuing: This contract was en-

tered into in October, 1904. Under this contract

or agreement, I subsequently then conveyed to him

an undivided one-half interest in the Bon Vo3^age

claim.

Whereupon a ]3aper writing was exhibited to the

witness with the instruction that he examine the

same, and the witness having identified his signature

and also that of Mr. Eadie, testified that said instini-

ment was the contract made between him and Eadie

in October, 1904, whereupon said contract was of-

fered in evidence, but, upon its being objected to by

the plaintiff, the Court sustained the objection, and

said contract was not admitted in evidence, but was

marked defendants' exhibit for identification, "No.

F," and is in words and figures as follows:
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Defendants' Exhibit ''F."

AGREEMENT, OCTOBER 1, 1904, WHITTREN
AND EADIE.

This agreement, in duplicate, made the 1st day of

Oct., 1904, by and between J. Potter Whittren, of

Nome City, District of Ahiska, of the first part, and

Andrew Eadie, of the same place, of the second part,

witnesseth: That the said party of the second i^art

covenants and agrees to .and with the party of the

first part, for and in consideration of the sum of ten

($10) dollars, the receipt of which is hereby acknowl-

edged, to prospect one certain placer mining claim

situate in the Cape Nome Recording District, Dis-

trict of Alaska, and more particularly described as

follows, to wit:

Bench claim known as the "The Bon Voyage,"

containing twenty acres of ground, and on the left

lunit of Newiion Gulch, opposite Creek Claim No. 3,

from the mouth, and l^eing about 1500 feet from said

No. 3 creek claim in a southerly direction.

Said Bon Voyage claim having ])een surveyed and

corner posts with tacks in them, to designate the

said corners, by the said party of the first jmrt.

The said party of the second part further agrees

to do at east one hundred ($100) dollars worth of

work on the said claim, before the 31st day of Dec,

1904, in order to comply with tlie law as representing

said claim.

And the said party of the second i^art covenants

and agrees to pay unto the said party of the second
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part, for the same, an undivided one-half (1/2) in-

terest in the said property to be delivered when said

work has been completed.

In witness whereof, the parties to these presents

have hereunto set their hands and seals the day and

year first above written.

J. POTTER WHITTREN, [Seal]

ANDREW EADIE, [Seal]

Witness: G. H. WINTERMANTLE.
To which ruling of the Court the defendants then

and there excepted, which exception was by the Court

allowed.

Whereupon the witness continued : Since the loca-

tion of the Bon Voyage claim the plaintiff Cham-

bers has done nothing with reference thereto. Tlie

deed admitted in evidence and marked Plaintiff's

Exhibit Number One purports to convey an undivid-

ed one-half interest in Number 5 1/2 Little Creek;

5 1/2 is a fraction off of Number 5 Below Discovery,

on Little Creek. I deeded that to Frank Waskey's

sister-in-law. Miss Nell Blodgett. I told Dr. Cham-

bers about that upon my arrival in Seattle in the fall

of 1904. I called on Dr. Chambers. I wanted to

know how we stood. I told him he had not sent up

the hundred dollars that I had asked him for, which

was required to represent his four quarter interests,

being the three-quarters he had in the Bluestone, and

the one-quarter interest he had on Little; that

I didn't believe tliat Sy^ on Little w^as worth repre-

senting, and I had given a deed to the half I owned.
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I do not know whether we still held imder the old

deed or not ; I told him that I had represented it the

year before, and I told him at that time that I still

claimed and held one flaim ont here, the Bon Voy-

age, and I asked him if he did, and told him I wanted

to be snre abont that, because I had signed a deed in

blank for it because I was still of the impression that

here was a deed to him for a quarter interest in it,

and that I wanted to make sure because I had signed

a deed to a man for doing the representing work

for that year, or a contract for a deed rather, and I

wanted him to look it u]) and see ; he said he would

look it up. Pie said he had looked for it, but never

found it. I told him then, I said :
" I '11 tell you what

I '11 do ; if you will put up fifty dollars you can have

half of what I have got, twenty-five dollars for 1903,

and twenty-five dollars for 1904, and you can hold

onto the ground yet." I told him I thought he had

an undivided quarter interest in the deed; he said

he didn 't believe—he said he had spent money enough

on that country; that he didn't believe in sending

good money after bad, and that he intended to let it

go; that he was out of that countr}^ entirely, and

was glad of it. I told him he still had these interests

in the Bluestone, and I also told him I didn't like to

lose all of my claims; that there was one of them

I still thought I would hold; that I still held tliat.

I do not know whether or not he made a search to

find whether he had a deed from me to an interest

in 51/) Little and tlie Bon Vovage at that time. He
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said l^e would look, but he was positive he did not,

because he had looked the day before. I cannot re-

call now whether I saw him after that time with ref-

erence to whether or not he had a bill of sale. I can-

not recollect. I wanted him to hold onto oVo Little

on account of Joe Brown having struck something

out there. I had a conversation with Dr. Chambers

in Nome with reference to the alteration in this

instrument in .Mr. Fuller's office. I think I came

into IMr. Fuller's office and Dr. Chambers came in

after me, and at that time Dr. Chambers admitted

he had made the chemical change, ]:)ut that I had

written the words one-half and the figures "^;^,"

that he had furnished the chemicals and I had done

the writing, or something to that effect. He said that

in the presence of Mr. Fuller. Mr. Andrew Eadie

was present, I think, though I won't be positive as

to that. I do not think any one else was present.

Cross-examination.

Witness continuing: I should say that I had a

passing acquaintance with Dr. Chambers in Dawson,

but I should say our best acquaintance started on the

boat in 1900 coming up ; I did not have any partic-

ular acquaintance with him in Dawson. He and I

began our particular friendship in ' 1900, on the

steamer to Nome. Later in the year, when the re-

ported strike came out, after the reported strike on

the Bluestone, I went to see the doctor and told him

about hearing of this reported strike. On the boat

coming up it was mutually agreed that if we heard
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of any strike that we should keep each otlier posted,

and I heard through some one—I believe Jim Rudd

brought down this report of the strike; anywa}^ I

believe Jim Rudd told me about it, and I went to

Chambers and told him that I was going up. The re-

sult was that the Doctor and I entered into a kind

of a memorandum of agreement, and I got him to

put up a hundred dollars towards outfitting me for

the trip. He was to let me have this one hundred

dollars and I was to count hun in on one-half of any-

thign which I myself staked in the Bluestone Dis-

trict—not an;yi:hing that I might acquire in the Dis-

trict. I then went into the Buestone District, and I

think I located personally some ten or twelve claims

;

some of them we didn't represent afterwards. Un-

der our written memorandum of agreement I was to

have one-half of an^^hing in the Bluestone of all the

property, and Dr. Chambers was to have the other

half. All these claims were located in my name, and

I undoubtedly held the legal title to all of those

claims located in the Bluestone. I held the legal title

to all the claims located in the name of Whittren,

and his interest was to be conveyed to him afterward

;

although I think there were one or two afterward.

The legal title to all of the claims the Doctor and I

were jointly interested in in the Nome District was

in my name ; that is, all the claims were jointly in-

terested in, not all the claims that I owned. We
were not jointly interested in 5^/2 Little. We were

not jointly interested in the Bon Voyage until the
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deed passed. We were not jointly interested in the

Bon Voyage at the time of its location. We were

not jointly interested in the one out here on Extra

Dry, the Rocky Gnlch, until tlie deed passed. We
did not have jointly between us a fraction on Anvil

Creek, one that was afterwards located for me. I

should say that we had determined to locate it, l^nt

we did not afterward agree to it. I know the claim

you mean, the one on Anvil. Dr. Chambers was cer-

tainly entitled to one-fourth. Dr. Chambers wanted

to claim some interest in this claim when it was lo-

cated, but that was in 1900, and this was in 1904, if

I remember right. Chambers was interested in the

location of a claim with me, before these claims were

staked—that is these three—I will confine myself to

three first. I will have to exprf?in myself. For pay-

ing the recording fee of two dollars and a half Cham-

bers claimed that he a one-quarter interest in the

Bon Voyage and a one-quarter interest in the Rocky

Bench, that is, on Extra Dry, and a one-quarter in-

terest in five and a half on Little Creek. I say that

Dr. Chambers was to have an intei'est in the Bon

Voj^age, 51/0 Little and the Rocky Bench on Extra

Dry, which interest was to be a one-quarter interest

for advancing the recording fees after they had been

staked. He had no interest at the time of the loca-

tion. I gave him a quarter interest for advancing

the recording fees. And I gave him this quarter in-

terest by deed of conveyance for advancing two dol-

lars and a half. This was tliree or four davs after I
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returned from my location of these claims. That is

the way he obtained his interest in the Bon Voyage.

I think it was six—I would not say positivel,y, but

I think it was six, out of the claims I staked in the

Bluestone that I represented in 1901. For the work

which I did in the Bluestone, Dr. Chambers owed me

three hundred dollars, or half the amount for the

work of representation. I made a demand on Dr.

Chambers for the three hundred dollars. He stalled

me off until the month of April, 1902. At that tune

it was settled up in this way, that I should give ]iim

back—he agreed to take a quarter interest instead

of a half. In the month of April, 1902, 1 agreed with

him that for the three hundred dollars in m.oney

which he owed me—I went to him and told him that

I wanted the money, and he said that he would con-

c.eed lue one-half of the interest in the Bluestone that

was coming to him by reason of my doing the work,

and that is the way the Bluestone deed was made out

to me, in lieu of representing work in 1901. And
at that same identical time there was a deed executed,

and at the same identical time tlie other deed was ex-

ecuted. I do not remember whether these two deeds

were executed on the same day and before the same
notary or not. The deeds will show for themselves.

When I conveyed the quarter interest in the Blue-

stone property to Dr. Chambers, I also executed a

deed for the same amount of interest in the Cape
Nome Mining District. The deed Exhibit "B" is

the deed conveying the one-quarter interest in the
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Bluestone propei-ty, and was executed on the day it

bears date. The body of this instrument is in my

handwriting, and was prepared by me and executed

before Mr. Fuller.

Mr. GILMORE.—I will ask the jury to examine

this deed.

The witness continuing: Now, at the same identi-

cal time I prepared the other deed to the quarter in-

terest, the interest in the Nome Mining District, and

that was taken before Mr. Fuller and executed at

the same time. Dr. Chambers testified yesterday,

being under oath at the time, that at the time the

deed was written it was for a three-quarters interest,

and I have testified that when the deed was made it

was written one-quarter. I am as sure now of that

as of everything else I have testified to. I don't

think I could be mistaken about that. If Dr. Cham-

bers raised it to one-half when he made the altera-

tion, he must have raised it from a quarter to a half,

instead of lowering it from three-quarters to a half

as he says was done. I admit that this deed is in

my handwriting and was prepared by me other than

the changes that are made there in the words and fig-

ures. If that was originally written ])y me "one-

quarter" in words and in figures and it was changed

by some other j^erson than me and raised to one-

half, why the word ''one" would be erased in the

words and in the munerals—I have no reason to give

the jury for that. 1 don't swear that the word

"one" was erased; all that I swear was that it was

changed to a half; this deed here to the Bon Voyage;
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that the word -one" was erased. I say that was be-

cause there were marks here that show there had

been something written there before that I do

swear that chemicals were used in erasmg it. I don t

know there might be a question but that the word

"one" was erased by chemicals, if it was originally

in the instrument and the whole thing was raised to

one-half. I don't swear positively that I didn't

write the word "one" in the word "one-half" as it

now appears. I am still somewhat in doul^t about

that If I didn-t write it in as it was in the original

instrument as I say one-quarter; then I think the

woTiis "one-quarter" must have been erased, and 1

think it shows that by the use of chemicals it was

erased. It showed more there before even than it

does now. I say that it appeared plainer last fall

when I saw it in court here than it does now. I

think, if vou will look at it closely, that you will see

that there is some marks or something shows a slight

trace underneath the word "one." There was some

marks underneath that, if I remember correctly, that

vou could see right underneath the word "one," when

I saw the deed right here in the courtroom last falL

The word "one," I don't know if it was changed,

but I know that it was originally written "one-quar-

ter." Mv contention is that the words showing the

quantum' of interest as originally written showed

one-quarter; that those words have been erased and

the words one-half and the figures one-half written

in instead, since the time it was executed. From an

examination of those words one-half there, I am will-
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ing to swear that I didn't write those words. It is

not a fact, tliat when I came to Dr. Chambers in the

month of April 1902 ; that at that time Dr. Chambers

and I had a settlement of the question of assessment

work, and a question of the ownership of the claims,

and that he traded me a quarter in the Bluestone

for a quarter in the Nome claims—that I gave him

a quarter in lieu of six or seven quarters up there—

I should say not. And it is not a fact that these two

deeds were drawn up which showed that I was entitled

to one-half in the Bluestone and one-half in the Nome
District—originally I. And it is not true that Dr.

Chambers traded me a quarter, or a half of his interest,

which was to be three-quarters, my interest being

one-quarter in the Bluestone and I owning one-quar-

ter there andhethree-quai-ters here. It is not true that

at that time Dr. Chambers traded me a quarter, that

being one-half of his interest in the Bluestone, I own-

ing one-quarter and he owniing three-quarters here,

we changing our relative interests; and it is not a

fact, as evidence of that, that this deed was drawn up
whereby the legal title in the Bluestone, then being

in me, I conveyed a one-quarter interest in the Blue-

stone, the legal title at that time being in me, that I

conveyed him a three-quarters in the Nome District

;

and it is not a fact that I executed a deed to him just

exchanging his three-quarters in the Bluestone for

my three-quarters in the Nome District. Two deeds

were executed. I admit the two deeds were executed

to the ground, but they were both the same, both being

for a quarter interest. Each one read "one-quar-
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ter." It is not true that Dr. Chambers was to have

three-quarters of the Nome claim and I three-quarters

of the Bluestone, and I am just as sure of that as of

everything else I have testified to. I had several con-

versations with Dr. Chambers wherein he told me that

he didn't know w^here the conveyance was that he had

from me. I recollected at that time that I had exe-

cuted two deeds to him, one for a quarter in the Blue-

stone claims and one for a quarter in the Nome
claims; that I had executed two deeds to him ear-h

reading- for a quarter. There was only the one deed

out in the Bluestone at that time, if you will notice

this one was co^jied from that, after the hundred dol-

lars was paid. He wanted to have it all in one deed

so as to save the recording fee, but I told him that

that would not be possible because they were in two

different districts, but because it was all for this

hundred dollars. If you Avill notice this one was

copied from that and the receipt calls for the Blue-

stone, and the bill of sale for 5-1/2 Little, which I was

to represent for twenty-five dollars for that year,

could not be found, I told him I was positive there

were two bills of sale made out at the time because I

remembered he wanted them embodied in the one in-

strimient to save the price of recording fees. I told

him that could not be as they were in different pre-

cincts. I came to Seattle from Nome in the fall of

1902, but not until that time, in May, 1903, did we get

the matter fixed up. I met him in May, 1903. This

was the first time I had been out ; this was the spring

of 1903, but I went out in the fall of 1902, and I re-
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turned to Seattle—I had ])eeii in Seattle a great deal

during the winter, but I returned in May. At that

time Dr. Chambers did not tell me that be didn't want

to hold onto wildcats, referring to the Bon Vo3'"age,

and this claim out here on Extra dry ; he said that he

didn't have the money. I think I can tell you about

what he said. He said he didn't have the money;

that he had been to a great deal of expense and that

he didn't have the hundred dollars. He told me,

when I went to him for the hundred dollars, that he

owed me for the assessment work for the year 1901,

at that time he was to put up a hundred dollars for

the first year for the work on four claims, but he

said he didn't have the money, for he had been to

great expense and he said the only one he wanted to

hold onto an^^vay was 5-1/2 Little, the one that Rus-

sel located for me, and there were also three in the

Bluestone that I don't think are mentioned at all. I

don't know whether the result of our understanding

was reduced to writing at that time or not. I gave

him a receipt but I don 't think it mentioned our three

claims in the Bluestone. You see, I was there later,

a month or two after that time, and I told him that he

had better hold on to to the three until the country

had been developed more. I advised him to hold on to

the three claims. When I was i^aid the hundred dol-

lars, or very shortly afterward, I gave him a receipt.

For that hundred dollars, I was to pick out any three

claims in the Bluestone and I was also to do the as-

sessment work on 5-1/2 Little Creek. I was to rep-

present it. I guess that the agreement which has
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been introduced in evidence marked Exhibit ''C,"

does not mention 5-1/2 Little Creek, but that was

ai^reed between us anyway. The receipt I gave to

Dr. Chambers in May, 1903, while we were both very

friendly and on o'ood teims, apparently never men-

tioned 5-1/2 Little Creek. We agreed that he was to

pay me and I was to do the representing work, but I

was not to appear as a copartner or as co-owner, but

it was agreed between us. In that receipt it does not

say anything about picking out three claims in the

Bluestone. It is not a fact that he paid me that

hundred dollars on account of the balance of what he

owed me for assessment work in both mining dis-

tricts. I swear positively that it was not paid for

that purpose. I will swear positivel.y that I got that

hundred dollars on account of 5-1/2 Little, whether

it calls for that or not, and I was to pick out three of

those claims, whichever I should think would be the

best up there I was to pick out what I might think

would be the best claims. This receipt does not cor-

rectly state what the hundred dollars was for ; it does

not contain 5-1/2 Little. In May, at the time this re-

ceipt was given, in 1903, or within a few days after

that time, either prior or subsequent. Dr. Chambers

told me to let go of what he called the ''wildcat"

claims, and thereafter, so far as he was concerned, he

was to pay none of the assessmxent work. My theor}^

that he had no interest whatever in those claims start-

ed before the time of that conversation; it starts

prior to that—it is my form belief that when he failed

to pay the hundred dollars when I went to himimmed-
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iatel}^ after I came out, after I had made the deed to

this property and he offered to put up only fiftv dol-

lars, then is when, in my contention. He refused to

repay me for the assessment work for representing

these claims in 1903, and my position is that as far as

he was concerned this is the initial or beginning point

when he gave up his rights in the claim, but I didn't

count him out at that time even. I counted him out

after I made a demand, after I had made a demand

for his share, earlier than 1906. I counted him out

after the fall of 1901, and never afterward recognized

that he had any interest in that claim. I do not know
whether or not in the winter of 1903-1 1 wrote a letter

to Dr. Chambers with reference to the Bon Voyage

claim.

Whereupon a paper was produced and handed to

the witness.

The witness continuing: That is my signature.

I wrote that letter and that is my signature. Speak-

ing of the fraction between four and five on Anvil,. 1

never staked a fraction on Anvil—Dr. Chambers
wrote a letter in the fall of 1903, where he asked me
to procure, or if I would prosi^ect—if I would rep-

resent it. This letter was written in 1903, in the

fall. This was after the location of the Bon Voyage.

In 1903, the Doctor wrote a letter about a claim here,

this letter has been burnt up and I will have to de-

pend on the Doctor for where// that other claim is lo-

cated. It is a bench off Dexter. He sent in word
about two certain claims, one of them being this

claim on Anvil, and the other one was a bench off
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Dexter, it was adjoining Hill's, I don't know

just exactly what number it was; I dm't remember

now and I told bim about this and be went out to

stake it. I think I showed him the letter. I don't

think there was anything in the letter about Five and

a Half Little, but he wrote about a fraction and also

about this bench off of Dexter. I never could find

the one that Chambers referred to, and so there was

never anvthing done about that one on Dexter. The

fraction 'on Anvil-I had relocate the two

claims for Dr. Chambers. I never knew that Doc

owned this fraction on Anvil, and this bench of Dex-

ter, except this one up near the head. The clann

never could be found, the one he wrote me about on

Dexter; I never could find the claim and I never

could find anybody that knew anything about the

fraction off Anvil. The work was not done on Dex-

ter nor on Anvil Creek. Never anything came out

of it, nothing more than he wrote a letter and that

was the end of it; that was the beginning of it and

the end of it too ; that was the beginning and the end

so far as ever I knew. I did the assessment work,

or had the assessment work done on the Bon Voyage

in 1903, for which I paid the smu of one hundred

dollars, or its equivalent. I wrote to Dr. Chambers

that the work had been done upon the clann and that

we were good for another year. I presume from he

letter which I just looked at, I told him that he

work had been done, and that we could hold the
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claim up until the 1st of January, 1905. I don't

know whether in the summer of 1904, in the month

of June, I wrote a second letter about this claim. I

went out to Seattle in the fall of 1904. Andrew

Eadie did the assessment work on the Bon Voyag'c

claim in 1904 for me. Andrew Eadie and myself did

it in 1905. In 1906, the laymen, the lessees, the men

working on the joroperty under a lease, did the work.

Mr. Eadie, one of the defendants in this case, and

myself did the work in 1905. Mr. Eadie made a

proof of labor that he did the work for 1904 and

1905, himself imder my directions. I paid Mr.

Eadie for doing the work in 1904. I paid him a

half-interest in the claim. He and I did the work

for 1905, together. In 1905, he was the owner of

one-half and I was the owner of one-half. I didn't

need to contract to pay him any money for the work

in 1905; he was an owner with me. I did not pay

him any money. He and I did the work ; he had an

interest in the claim and he and I did the work. I

don't contend that I X3aid him any money. I didn't

need to pay him any money, but we were out there to-

gether. I don't know how nuich labor I performed.

In 1905, we made several trips out to the Bon Voy-

age. We fixed up the corners—I fixed up the cor-

ners, and picked out the place where the work was to

be done for the year. I depended on Andy for most

of th.e work and labor. I did not pay him any

money. Our la^anen did the work in 1906. For the

work in 1906, 1 gave up my royalty, I think—that is,

the cash or its equivalent. I gave up sixty-five per
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cent and fifty-five per cent on the other. I never

practically put my hand in my pocket and paid ont

an}^ money, if that is what you mean, but I give up

my royalties, which is the same thing. I and my
associate, Mr. Eadie, gave leases upon the property

in consideration of the pajTuent for the doing of the

assessment work, and I think I have lost enough to

do the representing on several claims. If that is not

cash or its equivalent, I don't know what you would

call it. It is not correct that I never paid any money

for any work done upon the Bon Voyage claim after

the year 1903, when I paid cash or the equivalent for

that year. I paid an undivided one-half interest,

which I consider the same as money. It is money,

represents money; I would like to know Avhat else

it was. It represents money to me. I wish I had it

now. In 1903 I paid one hundred dollars; in 1901,

I paid a half interest in the claim, and in 1905, 1 took

my instruments and went out there and fixed up the

corners and spent a day or two, in fact, spent several

days with Mr. Eadie, and in 1906, I gave up seventy

five per cent royalties, three-fourths, sixty-five per

cent, that is my portion of it, if they represent the

claim and do the assessment work ; that was part of

the agreement of lease. I do not consider that aside

from the deed given to Mr. Eadie and the lease exe-

cuted in 1906, and the hundred dollars i^aid in cash,

that was the only mone}^ transaction. I consider

those royalties were such. Except those and this

hundred dollars and except my actual work and

showing ]\Ir. Eadie, picking out the place for him to
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do the work, and my work fixing up the corners, no

cash money passed between me and anyone else for

doing the assessment work. I don't think I haye lost

this time. Referring to this Plaintiff's Exhibit

Nmnl^er One, I testified that the first time I saw this

discoloration on the deed was on the 23d or 24th of

May; I won't be positiye which of those two days it

was. I didn't see it on the deed at any time before

that. I am quite sure of that. On the 24th of May,

1906. At that time the deed was taken from the cab-

inet—I call it a cabinet, a pigeon-hole in a cabinet, a

writing desk it was, what I would call a writing desk

and cabinet, in the Doctor's medical office in the

Alaska Building in Seattle. I inspected it at that

time and saw that it was discolored, where the eras-

ure had been made. He says,
'

' I see I am a partner

of yours," and I answered him and said something

—

'

' The hell you are ! " or something to that effect. He
said, "I haye a half interest with you in that prop-

erty—I haye found the deed amongst my pai)ers,"

or something like that—I remember he said ''I haye

got a half interest." I don't know whether he said

a half interest. I think he did, though, and I then

said, "The hell you haye !" or something quite as sur-

prised as that. He said: "I see I am a partner of

yours in that claim up there, the Bon Voyage; I

found the deed to a half interest." I then made the

remark I haye just told you. I was surprised to

know that he had an interest in the Bon Voyage

claim. You bet, I was ! I was more than siu']3rised

that he was claiming a half interest. I had written



vs. J. J. Chambers. 151

(Testimoii}^ of J. Potter Whittren.)

liim in April 1904, acknowledging that lie had an in-

terest in it—well, the letter shows for itself; that is

my letter, that one that has been shown here. I ad-

mit that letter. I still called him in in 1904, and

even at that time if he had come up and paid me the

share of the assessment work, so far as I was con-

cerned, I still would have called him in even after

that. I still called him in and acknowledged that he

was still a half owner in the Bon Voyage in 1904. I

didn't call on him again until the fall of 1904. I

sent to him for fifty dollars for doing the work on

the Bon Voyage mine, twent^^-five for 1903, and

twent3'-five for 1904. I wanted the mone}^ for two

years. That is my explanation of the fifty dollars.

This was for the representing work in 1903. I had

performed no work in 1904; that was for 1903. I

had written to Dr. Chambers in the year 1904, that

the work was done for that year, and that we were

safe for another year, and that he had an interest in

it, and that I had done the assessment work. I told

him that I had had the work done and that he owed

me fifty dollars for the two years, and he said to let

it go—"I don't care to put up any more money; let

it go." That is just exacth' the way it was. I had

executed a bill of sale to him. He said he had lost

the bill of sale; that it was lost and he hadn't seen it

for years, I think he said, and when he produced this

bill of sale there in his office I w^as positively sur-

prised, because he said he had searched amongst his

records, and he said he had never put it on record,
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and then, when I met him again, for him to come out

and say he was still a partner of mine, especially

after we having been friends for years, been asso-

ciated with him, and been good friends for years, T

certain!}' was very much surprised at his conduct.

We were good friends up until the 24th of May, 1906.

Up until he sprung this bill of sale on me, we were

good friends. Up until he showed me the deed to

the Bon Voj^age. That was when I made the sur-

prised remark. That is what I said and quite a good

deal more in the same strain, I think. I told him

right there that I had enough of him. I took the

deed and looked at it and saw that a change had been

made in the deed. The interest had been changed,

and I accused him of making the change. The Doc-

tor tlien acknowledged that he had made the change

in the deed, and begged me not to sa_y anything about

it. I didn't want to make any trouble on account of

the two families, his family and mine, but I told him

that I didn't want to have anything more to do with

a man that would do a thing like that. I told him he

had told me to let it go more than two years ago. T

accused him of forgery and of tampering with an in-

strument over my signature. I told liim that I never

would ]'ecognize that instrument and never Avould

give him a cent out of it ; that he had committed a

forger}^ and that I would never have anything niore

to do with him, and never would recognize that deed.

If I had destroyed the instrument, the instrument

with the discoloration in it, it was no better than the

way it was, because it was better evidence that he had
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changed it, and I didn't want to fool with it myself,

and it had no valne at all ; that is the way I looked at

it. I have told you why I didn't tear it up, put it in

the stove or do something with it instead of leaving it

with him. I couldn't see an}^ good that it was in the

condition that it was in, because it shovred very

plainly the alteration. I did not bring it up to

Nome with me because it was really worthless to me,

and I thought he would never dare go as far with it

as he has; I never considered that he would try to

act ugly at all. I thought he had had enough of it

the way it w^as. It is not a fact that the Doctor and

T had our annual settlement on the 24th day of Ma}^

1906, and discussed our mining interests in Alaska.

We had a final settlement. I did not tell Dr. Cham-

1)ers, at that time, for the first time that I had con-

veyed to Andrew Eadie a half interest in the Bon

Voyage claim. I did not say an3^thing of the kind.

It is not a fact that he said to me at that time that I

had deeded him three-quarters. He did not show

tlie deed to me tlien and say, "AYhy, I have a deed to

tliree-quarters ; how could you deed away anoth.er

half ? " I told him in the fall when I came out—this

was in the spring, this was in May afterward, and I

told him in the fall when I saw him in the fall lie-

fore, and I says, "Here," I says, "I gave Eadie a

half interest in this claim, in one of the claims, for

doing the assessment work—I don't think I men-

tioned which one; I may liave, though. It is not a

fact that he accused me of deeding away three-quar-

ters to him and a half to Eadie, making five-quarters
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in all. He did nothing of the kind. It is not a fact

that I made the change in the deed to get out of the

scrape I had got into hy deeding away five-fourths

of a claim. I state on my oath I did not. It is not

a fact that Eadie 's deed claimed for a half and

Chambers' deed for three-fourths of a claim.

Chambers' deed called for a quarter w^ until 1904,

and Andy's deed called for a half. The deed I exe-

cuted to Andrew Eadie, which I executed in October,

1904, called for a half interest in the Bon Voyage.

Then I retained a quarter interest with him in the

claim, and then I had a half interest with Andrew

Eadie because Chambers abandoned his interest in

1904, and if he had a bill of sale at that time he was

unable to find it, or at least so he told me, and he cer-

tainly claimed no interest in the claim. It is not a

fact that at the time the Doctor, he and I being yqyy

friendly, that I sat down in Doctor Chambers' office,

and taUvcd over the affair, I discussed with the Doc-

tor having deeded a half interest in the Bon Voyage

to Mr. Eadie, and the Doctor went on and said, after

I had told him about the deed to Mr. Eadie, "Why,
Whittren, you have made a mistake; here is a deed

to three-quarters," I should say not—nothing of the

kind. Why did I want to change it if I had given

him a half? That is not the reason I afterward en-

tered into a memorandum with Dr. Chambers. I

have not got to that. The reason we entered into

that Doc wanted me to give him a memorandum. I

told him I wouldn't do it, and then he set down and

said, "Well, I will give you one," and he sat down-
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and wrote out a memorandum on one of his prescrip-

tion lists, I believe it was, I said, ''All right, you

can give me that if you want to." I did not set

down there on the 24th da}^ of May, 1906, in Dr.

Chambers' office and take some chemicals and re-

move the words "three-fourths" and the figures

"3/4" in my own handwriting, and write in the very

identical words that are now in there to day. I did

not write any part of that. I am glad to say, and

you can't see anything under that stain now, what

you could there before. I wrote neither the one-half

or the figures. I have testified that the word "one-

half" was raised by Dr. Chambers to a bigger inter-

est in the claim. I don't know how he could have

any object, if the words were written three-fourths,

in reducing them to one-half. I don't see how he

could want to change it from threo-f|uarters to a

half. It was one-quarter when I made the original

deed in 1902 ; I am positive of that. I have never

written under there for three-fourths. I will say

that I never made any change in that instrument

since April the 27th, 1902, and I don't think I have

seen it. I don't think I have ever seen that instru-

ment since April, 1902, until May 24th, either the 23d

or 24th, 1906. I don't tliink I have ever seen that

bill of sale, or whatever you may call it, since that

date. I will also testify that at the time I drew up

the deed I did not write, or authorize any one else to

write, for three-quarters. At the time the deed was

prepared it did not contain the word "tliree-

fourths." It did contain the word "one-quarter."
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I know ]\Ir. AV. V. Rineliart quite well. He used to

practice law in Xome and is now in Seattle. I met

him along about the 24th day of 2\Iay, 1906, The

only conversation that I had with him with reference

to this particular deed at that time was had there in

the presence of Chambers at that time on the 24th.

It is not a fact that I stated to Mr. AV. V. Rinehart,

in the Alaska Building in Seattle, in Dr. Chambers'

presence, the three of us being present on either the

24th, the 25t]i or the 26th of May, 1906, that a change

had been made in this particular instrument, refer-

ring to Plaintiff's Exhibit One, now in evidence, and

that the change had been made with my consent in

order to avoid the drawing of a new deed, and that

an express arrangement had been made between me
and Dr. Chambers. I will tell you just exactly what

I did say. I have got it right here, all written down.

I deny positively that I ever told ]\Ir. Rinehart any-

thing of that kind in the presence of Dr. Chambers.

This is the language I used. That was it neither in

words or in substance. I will tell you exactly what

the language was because I have it right here.

(Witness produces paper and reads.)

I telephoned for Mr. Rhinehart to come down to

Chambers' office, also that we had come to an under-

standing, that is, Chambers and myself, in which

Chambers was not to claim anything. I tele-

i^honed to Rhinehaii: to come down to Chambers'

office, and he sat down and wrote off a telegram

and Doctor went and got tliis bill of sale, and ho

looked at it and he savs, "Whv this has ])een
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clianged," and I east it off—I don't know just what

the conversation was pertaining to that, but we

passed it off by saying that we understood some-

thing about that, and we went on talking about

the lease for this telegram that he had from Chil-

berg about the lease. I had a conversation with

Mr. W. V. Einehart, somewhere in the city of

Seattle, in the fall of 1906, after I returned to

Seattle. I do not think that I stated in the con-

versation in words and substance to the effect

that the changes made in this particular instrument

that we are referring to, Plaintiff's Exhibit One,

was made by mutual consent between mj^self and

Dr. Chambere, and thai they were made to avoid

the drawing of a new instrument, or words to that

effect. I don't think so. I have that all down

here what refers to that conversation, and I will

refer to it. I don't know just exactly the date

but I have it down here. I have got the exact date

if you would like to know it. jSTovember 3d. Xow,

here is the conversation just as we had it. I have

got it all do\^m here. "The only thing that I re-

member about the matter was, that I was after

a lease from AVhittren, in answer to a telegram

sent me by Eugene Chilberg, and that I saw the l^ill

of sale Chambers was claiming under and noticed

a change made with acids and called the attention

of Whittren and Chambers to the same, that, as

near as I can remember at the present timie, one of

them sjioke of, and said, yes, a change has been
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made but I don't known by whom. 1 told Mr. Rine-

liart that Mr. Fuller may send out for his deposition

during the winter to wdiat took place as I had told

all in connection about how you were brought in-

to the case. He said he would make an affidavit

for me or for Mrs. Chambers, as he had promised

her last evening, but he could do neither of us

any good as he could not remember what was said

or done at the time, for he was after a lease and

very little was said outside of that which would

pertain to said lease. Also I remember that I

thought you ^vas the owner of half of the claim at

the time and the other half was owned by some

fellow in York or Nome, and he was to have the say

as to giving the lease, and if I remember rightly

I had you sign the telegram believing jou to be

the owner at that time. I then told Mr. Rinehart

that Chambers had started suit against me for a

half divided interest in the Bon Voyage claim, and

under the same instrument Rinehai-t saw in Cham-

ber's office the day he was after the lease, and the

one in which he noticed the change and com-

mented upon the same. Also that at the time I

passed off this remark, with, "Yes, we understand

that," in that way diverting his attention from fur-

ther comment upon the same. That was because

Chambers and I had just had it hot and heavy

over the acid change made by Chambers over night,

as he had admitted to me he had done just before

I telephoned for him to come down to Chambers'
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office; also that we had come to an understand-

ing. This was what was said in Ma}^ about the 24th

or 25th, I think. The paper which 1 am reading

from is a conversation which took place on Novem-

ber 3d, with W. V. Rinehart, in the Scandinavian

Bank on Second and Clierry street. I telephoned

for him to come down to Chambers' office, also

that we had come to an understanding, that is Cham-

bers and myself, in which Chambers was not to

claim anything under the forged bill of sale and for

the reason of his having changed the same mth
chemicals, he was to get nothing, but Mrs. Cham-

bers was to get one-quarter of the net proceeds,

that is, if Chambers lived up to his agreement,

and I was not to publish to the world alwut him

having made the change, but if he ever broke any

of the agreements, I would come out and tell the

truth in the matter and would never give him or

his wife or any member of his family a cent from

the claim. This is a conversation which I set down

at the time down at the Alaska club. This was

right after I had the conversation with Cham-

bers—this was this last fall, in Seattle in the fall

of 1906. I set down this conversation with Rine-

hart in Seattle, before I came to Alaska in the

fall of 1906, for Mr. Fuller and Mr. Murane to use

if they saw fit. It was with reference to his chang-

ing this bill of sale by the use of chemicals. I

jotted it do^^^l at the time exactly like this. After

we had had this conversation pertaining to the
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changed instrument. When I found out that Dr.

Chambers had altered this deed by the use of

chemicals over my signature, I cut his friendship

and ceased to associate with him from that time

—

that goes without saying, I think. I certainly

did. I would not break bread with him in his house.

I would not l)reak bread with a man who had done

a thing like that. I certainly would not break

bread with a man who had done me such dii-t as

that. If he should invite me to go out to his home,

I would not go because I had dropped his friend-

ship, as I told him, and liad ceased all friendly

relations with him, and all social or friendly re-

lations and intercourses with him. I told him I

would not go to his house when he was there. In

fact, it was agreed between us that I should go

out to his house and call upon his wife that night,

I think it was, but it was agreed that he ^vas not

to be present; I told him that on account of his

wife's and my wife's associations and friend-

ship that I would go and call upon his wife, but

it was arranged that he was not to be there. I

had arranged that JNIrs. Chambers should not know

that I had broken my friendly relations with the

doctor, one her account. I told him at the time that

as long as he never made any claim under the deed

that I would not publish him, but if he did—

I

called at his house before I left for Nome, but he

was not to be there; that was the understanding.

I did not want her to know anything about her
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husband tampering with an instrument, naturally.

It is not a matter of fact that right after I had had

this talk with him, that I went home and took

dinner with him the same day; he had asked me
to go to dinner that night, the night of the 24tli, but

I did not go. He asked me if I would not keep

him posted as to the Bon Voyage claim. I had

hardly landed in Nome until I wrote a letter to the

Doctor, which I sent. I made good my promise

to the Doctor. I couldn't say how I addressed the

doctor when I wrote him. I might have said "My
dear Doctor" or "Dear Doctor," just my usual

formula or customary way of addressing him, the

way I usually address letters. I wrote a letter on

June 11th, the day after my arrival I think, June

11th.

(Whereujwn a paper was produced and handed

the witness.)

The witness continuing: I told you I wrote a

letter on the llth of June—this is the letter; this

is the lettter here.

Mr. GILMOEE.—We offer in evidence a portion

of this letter for the purpose of showing the friendly

relations existing on the llth of June, just al)out two

weeks after this supposed break between the plaintiff

and the defendant, for that purpose only.

And thereupon the defendants objected to the in-

troduction of any portion of the said letter, as

being wholly irrelevant and immaterial.

Which said objections on the part of the defend-

ants were overruled by the Court, to which ruling
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of the Court each of the defendants then and there

excepted, which exceptions were allowed ;
and there-

upon the said letter was marked "Exhibit No. 4,"

and the reading of the body of the letter, being duly

waived, with the exception of the words at the head-

ing "My Dear Doctor," and closing "Ever you well-

wisher," which were read to the jury.

Mr. GILMORE.—We offer this letter in evidence

for the same purpose.

And thereupon the defendants objected to the in-

troduction of the said letter, as being wholly irrele-

vant and immaterial.

The witness continuing: That letter is in my

handwriting.

Whereupon another paper writing produced and

handed to the witness

:

The witness continuing: I did not sign "your

friend" there to that note.

Which said objections on the part of the defend-

ants were overruled by the Court, to which ruling

of the Court each of the defendants then and there

excepted, which exceptions were allowed ; and there-

upon the said letter was marked "Exhibit No. 5,"

and was read in evidence to the jury.
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Plaintiff's Exhibit No. 5.

LETTER, JUNE 11, 1906, WHITTREN TO
CHAMBERS.

Office of J. Potter Whittren,

U. S. Deputy Mineral Surveyor and Consulting En-

gineer,

Nome, Alaska, June 11th, 1906.

Dr. J. J. Chambers, Seattle Wash.

My dear Doctor : This is Sunday and we arrived

yesterday afternoon after a fair voyage.

Went out to our claim, the "Bon Voyage," early

this morning and spent the afternoon looking over

the country and seeing what our chances for being

on the paystreak.

Nothing so far has been struck on our claim so far

as I can make out ; but we are in line with the pay as

located on both sides of us.

Mr. Chilberg and others interested in the lay from

Otto Hall wdio has jumped the property went to

bed rock and drifted about 30 ft. so they say, before

finding the claim was mine. They quit work at

once and are trying to get a lay from us ; but Eadie

our partner in the claim wants to put his steam

thawer on the claim and locate pay, for he was to do

that as per agreement for half interest, in that way

his title will be perfected.

Then again Mr. Chilberg expects a 75% lease, and

we can do better, I'm sure, so will not do an}i:hing

for a few days and let Eadie go to work and locate
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pay the bed-rock is 120 ft., so the parties working un-

der Halla say, but I don't belive in that depth.

The way I size up the situation at the present

time is that we have a good chance for malting a

"home stake" out of the claim but can expect noth-

ing until next spring, then again it may prove a

blank; l)ut the chances are in our favor of getting

even with the country for the hard raps it has given

us.

"I'm going to do engineering work and make all

the money I can, and if the claim developes into a

paying proposition between now and the fall will

write or wire you the news.

It looks brighter now than it has since being in the

Nome Disti'ict for a home stake.

Ever you friend and well-wisher,

J. POTTER WHITTREN.
The witness continuing: After I had had a

trouble and quarrel on the 24th of May, 1906, of the

same year in Seattle, with tlie Doctor, I addressed

him "My dear Doctor," instead of "My dear sir,"

for I have always used that as a matter of form,

"My dear Doctor," is equivalent to "My dear sir."

I didn't say "My dear sir," because it is mere
matter of foi-m of address. 'This letter was written

about two weeks, a matter of twenty days or so,

after I had had this trouble with the doctor in

Seattle. I did not write him as though nothing
liad passed between us. When I signed this letter

"ever your friend and well-wisher" I did not feel
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just as friendly toward him as I ever had until

before the 24th of May. Those letters show for

themselves, and it was also for the purpose that he

could show them to his wife, if he wanted to. I

did not write the letters that way so that he might

exhibit them to his wife and decei^-e her with regard

to your relations, but it was to earr^^ out the idea.

When I wrote him "ever your friend and well-

wisher," it was for the purpose that he might take

it home and show it to his wife, and she need know

nothing about the rupture between us; that was

the point for Doe to carry out, and when I left

Seattle, the agreement was I was to keep him in-

formed of everything and Mrs. Chambers would

not know that things were different between us.

The letter speaks for itself as to the statement:

"Eadie, our partner in the claim, wants to put a

steam thawer on the claim and locate pay, for he

wants to do that as per agreement for half in-

terest; in the way the title will be perfected." It

is not true that he was to put his thawer on the claim

and locate the pay before I gave him his deed.

He was to have a half interest in the claim for do-

ing the work ; he had had his deed over a 3^ear ago.

I did not discuss the matter on the 24th of May,

1906, and did not tell Dr. Chambers that in order

to make Mr. Eadie out his deed, he was to locate

the pa}^ on the claim under my agreement with him,

saying to him that Mr. Eadie was to locate the pay

before he could get the title. I have never said
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anything of the kind whatsoever. I say ''our

claim" in this letter, though Mrs. Chambers was

the one to get the royalty, because I suppose I had

said "her claim" and she had seen the letter. M_y

explanation is that I wrote it here "our claim" in

this letter so that he could go and show it to his wife.

As a matter of fact, she was to know nothing about

the change in our relations and I was doing my best

to live up to our agreement that I had made with

him in his office and write in ever_ything I learned

about the claim. I was just carrying out the agree-

ment that I had made. It is a fact, in a way, that it

was the understanding with me when I wrote that let-

ter "our claim" I did it so that if he wanted to he

could show the letter to his wife, and that is the

reason I wrote "Our claim" and "our partner."

That is the only reason.

(Whereupon the witness is handed another paper

writing.)

The witness continuing: I can't tell whether

I signed this or not. I would like to see the other

page first. That is my signature. I presume I

wrote that letter ; that is my signature ; I wish to read

it over first. I can't say whether or not it is my let-

ter until I have read it over. Yes, this my letter.

Mr. GILMOEE.—We offer this letter in evidence

for the same purpose.

And thereupon the defendants objected to tlie in-

troduction of the said letter, as being wholly irrele-
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vaiit and immaterial, and for the reason that is does

not tend in any way to contradict the witness.

Which said objections on the part of the defendants

were overrnled by the Court, to which ruling of the

Court, each of the defendants then and there except-

ed, which exceptions were allowed ; and thereupon the

said letter was marked "Plaintiff's Exhibit No. 6,"

and was read in evidence to the jury, and was in the

words and figures following:

Plaintiff's Exhibit No. 6.

LETTEP, JUNE 14, 1906, WHITTPEN TO
CHAMBEPS.

Office of J. Potter Whittren,

U. S. Deputy Mineral Surveyor and Consulting En-

gineer.

Surve3'S for Parents,

Estimates and Grades for

Ditches and General Engineering.

Nome, Alaska, June 14th, 1906.

J. J. Chambers, M. D. Alaska Bldg., Seattle, Wash.

My dear Doctor: I have written you two letters

since niy arrival here in Nome, was in such a hurry

that I may have overlooked a few things pertaining

to our claim ("Bon Voyage") so will state in full

here just how matters stand.

Upon my arrival here in Nome, about ten different

fellows approached me for lays or leases on the "Bon
Voyage," and Eugene Chilberg, of The Miners &
Merchants Bank, told me he had performed work up-

on the claim to the extent of one thousand ($1,000)
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dollars, during the winter under a lease from Otto

Halla. That a shaft had been put to bed-rock a depth

of 120 feet. A drift driven 30 feet from the shaft.

Several drill holes put down before the.y found any

pay. Or at least they told me they did not find pay

;

but they knew where to put down a shaft and tap the

pay. I would have giA^en them a lease on 220 feet of

the paystreak, provided the,y- s^ave me a ]jond to turn

over all the royalties to us and receive 65 per centum

for their work; but they expected 75 per centum so

the matter stands that way at the present time. I

don 't believe we will s^ive them a lay ; but wait until

Frank Waskey gets his hole to bed rock and see what

kind of pay, if any, he finds.

Mr. Wasker, as I stated to you in my letter the

other day has a lease on 220 feet along the westerly

side line of the claim, and he has to get started by the

16th of June and continue winter and summer until

the 1st of June 1908. If he fail to work continuously,

or stops work for a period of ten (10) days during

the term of the lease he forfeits the same.

Mr. Waskey is considered the best mining man in

this vicinity and we are to be congratulated in getting

him to take a chance with us on the claim. He esti-

mates the cost of ])utting down the shaft at one-thou-

sand ($1,000.) dollars, and if he should find any pay

we can secure better terms on the next lay we let. All

things being equal believe we will give him a chance

on anotlier lay or more ground ; but that will have to

be determined after pay has been located, for we may

find a blank, and we don't want to build our hopes too
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hi.^h, for tlie fall will be all the greater, sliould we liit

the down o-rade.

I'll keep you posted rig'ht along- and don't believe

Ave can expect any more than to have the pay located

during the summer, for there is no water to sluice

out there on the tundra should pay be found, but if we

ever find a pay streak, and it is of any extent, we

should commence to rea]:) our reward next spring.

Remember me to all the folks and write as often as

you can. Will answer any and all questions should

T fail to explain so you can understand.

Ever your friend and well-wisher,

J. POTTER WHITTREN.
The witness continuing : Tliis letter is dated June

14, 1906. The letter shows for itself that it begins

"My Dear Doctor." It is not a fact that when I

wrote that letter on the 14th of Juno, 1906, that I was

just as friendly with Dr. Chambers as I was \)y\oy to

the 24th of May. I have no explanation to make why
I signed it "Ever your friend and well-wisher," and

began it "My Dear Doctor," except what I have al-

ready stated. I have already stated why I said '

' our

claim '

' in that letter. The purpose for which I wrote

"our claims" in the letters heretofore offered, was to

carry out my agreement with him so in the event he

lost the letters or cared to show them to his wife, I

proposed to carry out my agreement with him and not

to change continuing addressing him in the same
manner.

(Whereupon the witness is lianded another paper
writing.)
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The witness continuing': Yes, that is my letter,

without readino- it over.

Mr. GILMOEE.—We offer this letter in evidence,

if the Court please, for the same purpose.

And thereupon the defendants objected to the in-

troduction of the said letter, as being wholly irrele-

vant and immaterial, and for the reason that it docs

not in any way tend to contradict the witness.

Which said objections on the part of the defendants

were overruled by the Court, to which ruling of tlie

Court, each of the said defendants then and there ex-

pected, which exceptions were allowed, and therem3on

the said paper writing was marked "Plaintiff's Ex-

hil)it No. 7" and read in evidence to the jury, and was

in the words and figures following, to wit :

Plaintiff's Exhibit No. 7.

LETTER, JUNE 21, 1906, WHITTREN TO
CHAMBERS.
Nome, Alaska, June 21st, 1906.

J. J. Chambers, M. D. Seattle, Wash.

Dear Doctor: It seems as if we were going to

have all kinds of trouble on the "Bon Voyage," as

several locations were made during the winter taking

in our ground, and on the 19th of this month W. J.

Rogers of the North Western Commercial Company

jumped our claim, T know we have a perfect title

to the claim, for not only has the work required l)y

law to hold the ])roi)erty jjeen performed every year,

and recorded; but the shafts are there to show for

themselves, and are so ])laced as to be seen from the

corners.
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I understand tliat Mr. Roofers is going to put up a

fight on the ground that we did not make a discovery

upon the claim; but as near as I can make out it is a

case of blackmail and sour grapes. He is one of the

nine men who had a la}^ or lease, upon this ground

from another jumper named Otto Halla, and when we

could not give them a lease, Mr. Rogers thought we

had not used him right, and told me he jumped our

claim for that reason, and was going to give us a run

for our money.

I would have given the ])oys a lease, if our ]iartner,

Mr. Eadie, who owns the other half, had not objected

to it on account of Rogers, or the North Western,

being one of the party; but he has no use for the out-

fit, for reasons of his own, and would not think of giv-

ing them a lease.

I informed the parties who had a lease from the

jumper Halla, that it was out of the question to give

them a lease and all l)ut Rogers, Densmore and I be-

lieve a brother of Rogers, realized I had done all I

could for them and let the matter drop; but felt a

little put out at not being able to secure a lease on part

of the ground. It was during the afternoon of the

18th that I told them they could not have a lease for

reasons above explained, and on tlie 19th Densmore
and Rogers went out and jumped the claim.

As it looks like a fight and we will have to put up
a few hundred for a law suit, have come to the conclu-

sion that we must be on the defense when action is

taken. Mr. Eadie and myself agreed last evening to

give a lease to Waskey and Eadie on the balance of
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the r-laim. Mr. Waskey, as I have ^Yritten before,

has a lease on one-third (1/3) of the claim at sixty-

five (65) i3er cent; but to get him to go to work and

put down another shaft timber and w^ork the same

winter and summer, he would not take it less than

seventy five (75) per cent, for he has to divide with

Eadie, and do all this before he has the pay located,

and protect the claim by covering all the ground

where the ipay is supposed to cross.

I have spoken to several good men with respect to

taking the lease and i^rotect the ground; Init all of

them said it would cost too much to ])ut a shaft down

at the present time, on account of the depth and tim-

ber it would require. They all expected seventy five

(75) per cent, and would wait until winter, when they

would not have to timber, to work the same, so we

came to the conclusion that we had better let Mr.

Waske.y have the lease on the other two thirds (2/3)

and to go to work at once, which he has and to work

winter and summer, and keep off jumpers.

Mr. Waskey wishes me to write you and have you

agree to the leases as stated, for he has had a little

trouble where all parties or owners have not agreed

to the lease, so if you will write a letter by return mail

and state that you will stand by what we have done in

the way of letting the lease, it will make things "O.

K." all around and there will l)e no cause for any

discontent with the owners and lay man, for we may

have a hard fight on our hands and must be together.

Trusting to hear from you by return mail. T beg to

remain your friend and well-wisher,

J, POTTER WHITTREN.
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A¥hereupon Mr. Fink nlo^•ed that all of that part of

the letter with reference to Waskey requestina;- him

to write: (Reading) "Mr. Waskey wishes me to

write you and have you agree to the leases as taken,

for he has had a little trouble where all parties or

owners have not agreed to the lease, so if you will

write a letter by return mail and state that you will

stand by what we have done in the way of the letting

of the lease, it will make things O. K. all around, and

there will Ije no cause for any discomfort with the

owners and laymen, for we may have a hard fight on

our hands and must stand together, '

' be stricken out

as it is not binding on Mr. Waskey in any way and is

not proper cross-examination.

Whereupon the Court instructed the jury as fol-

lows: "We instruct the jury at this time that they

are not to regard this evidence as binding upon Mr.

Waskey ; it is not offered for that purpose
;
.you haA'e

no reason to consider any other purpose, only the one

purpose, viz, to show the friendly relations still ex-

isting betAveen Dr. Chambers and Mr, Whittren and

no other ])ur]30se.

The witness continuing : When I wrote this letter

on the 21st of June, 1906, I was not just as friendly

with Dr. Chambers as I was prior to the 24th of May,

1906. A¥hen I wrote Dr. Chambers and signed m,y-

self "your friend and we?-wisher" and when I ad-

dressed him "Dear Doctor," my relations were not

just as friendh" and pleasant between he and I as the.y

w^ere prior to the 24th of IMay, 1906. That letter was

to be shown to Mrs. Chambers. For that purpose
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only. You will notice that in all of the letters that

you have shown here yet, they are sij^^ned ''Your

friend and well-wisher," all of them.

(Whereupon a i^aper writing was handed to the

witness.)

The witness continnino-. That is my letter. I

wrote it.

Mr. GILMORE.—We offer this letter in evidence,

if vour Honor please.

And thereu]3on the defendants objected to the in-

troduction of the said letter for the reason that it

does not tend in any way to contradict the witness,

and is incompetent, irrelevant and immaterial.

Which said objections on the part of the defendants

were overruled by the Court, to which ruling of the

Court each of the defendants then and there excepted,

which exceptions were allowed; and thereupon the

said letter was marked "Plaintiff's Exhibit No. 8,"

was read in evidence to the jury, and was in the words

and figures following, to wit

:
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Plaintiff's Exhibit No. 8.

LETTER, AUGUST 6, 1906, WHITTREN TO
CHAMBERS.

Office of J. Potter Whittren,

U. S. Deputy Mineral Surveyor, and Consultini^ En-

gineer.

Survey^/ and Patents,

Estimates and Grades for

Ditches, and General Euf^ineering.

Nome, Alaska, August 6th 1906.

J. J. Chambers, M. D., Alaska Building, Seattle,

Wash.

M.y Dear Doctor: Mr. Wintermantle is leaving

for the outside today, so will take advantage of send-

ing a letter to you by him as he can give you all the

late news of this part of the country and of our claim

the "Bon Voyage," also you can send any material

you wish back by him, and I'll see him on his return.

As you have learned by this time thro Captain

Watson, we reached bed rock in the first shaft a week

ago Saturday, or the day he left Nome and found

nothing but fine colors. We started to drift to the

north thinking \yq are too far south to catch the main

beach streak by some thirty feet, and are at the ]3res-

ent writing some 18 feet in with our drift. It may be

we are too far north and will have to drift to the

south, or are on a barren spot where the present shaft

is and will have to keep drifting until we find pay.

We tho't for a while we were gei:ting onto the

streak for five feet in the present shaft could get pans
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as high as six cents in the becl-roelv ; but it lias remain-

ed about the same and fails to get better as we go

ahead.

Shaft No. 2, seems to be a bad one, and goes down

veiy slowly. At the ])resent time the}^ are down some

forty feet in it. It would stuff and sluff for the firet

25 feet even with the timbers, and large rock prevents

the points from being put down any great distance

at a thawing. This is being put down on the lease of

Waskey and Eadie, and will take three more weeks

to get it to bed rock ; but if there is any pay in the

claim this should go right down on it, as it is in line

with the pay located by the drill last spring.

A tundra fire destroyed three of our corner stakes

last month, but as I have made a survey of the claim

in 1903, and had a complete set of field notes, it was no

trouble to locate the bottom of the burned stakes with

the transit and chain. Have replaced all the burned

stakes and fixed up the monuments so the claim is well

marked again.

You write about coming u]) to spend the winter but

as there is little work for one of your profession and

you have a good practice down there believe you had

better wait until next spring, then you may have

something to return for, as I believe we will have all

we can do to locate the pa.y this fall. If not detained

by a law suit will return to the States about the mid-

dle of Oct., and leave the claim to Eadie and the lay-

men, with m>' attorney-Mr. Fuller (commissioner) to

look after my and your interest, and know all will be

well.
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Will let you know when we find any pay, and keep

you posted'from time to time as to progress.

Yours very truly,

J. POTTER WHITTREN.

The witness continuing: I wrote this "Yours very

truly" because that is equivalent-that is just the

same thing-it means just the same thing about as

"vour well-wisher." All the other letters show tor

themselves what I have wiitten. Things had not be-

gun to change when we dropped on the pay streak,

that had nothing to do with it; he had written me

asking about the outlook, and asking if he would do

well to come, and I merely answered him. I wrote

him what the letter says there. It is not a fact that

as soon as I began to get a little better prospects my

attitudc?e began to change, not in the least; I thmk

all the letters I wrote him that sunmier will show that

I carried out my part of the contract, and kept hnn

informed. Mv first letters speak for themselves as

to how I began them all. When I began to get a little

better prospects, I did not begin to stand him off.

I think the jury has seen all the letters you have in-

troduced and they will speak for themselves. I re-

ceived replies to some of these letters after I wrote

them. I have not those replies here. It is possible

if any are in existence, my attorneys have them; I

turned them over to them last fall.

(Whereupon a leter or paper writing is produced,

and handed to the witness for examination.)

Mr. GILMORE.—I olfer this letter in evidence

for the same purpose.
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And thereui)on the defendants objected to tlie in-

troduction of the said letter for the reason that it

does not in any way tend to contradict the witness,

and is incompetent, irrelevant and immaterial.

Which said objections on the part of the defend-

ants were overruled by the Court, to which ruling of

the Couii:. each of the defendants then and there ex-

cepted, which exceptions were allowed; and there-

upon the said letter was marked "Plaintiff's Ex-

hibit No. 9," was read in evidence to the jury, and

was in the words and figures following, to wit:

Plaintiff's Exhibit No. 9.

LETTER JULY 20, 1906, WHITTREN TO
CHAMBERS.

(Written in Duplicate.)

Nome, Alaska, July 20th, 1906.

J. J. Chambers, M. D., Alaska Building, Seattle,

Wash.

My Dear Doctor: Yours of the 5th inst., at hand.

In reply will say that if you were in a position to

know how matters stand up here, j^ou would never

have written a letter like the one just received.

Realizing that such is the case, will overlook said

letter, and you must remember that a letter reads at

times much different than the writer wishes to ex-

press himself.

I wish to infonn you that for reasons explained

in my letter of June 21st, and to be further explained

in this letter, that ]Mr. Eadie and m/<yself have let

a lay upon the claim, in fact two lays, or leases,
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which covei-s the Avhole claim, and as you ma.y know

l)y this time I never go back on my word, which you

are indebted for your interest in the chiim herein

under discussion, viz., ''The Bon Voyage," and I

propose to stand by these leases, or lays, through

thick and thin, as Mr. AVaskey is working out on the

claim under said leases, under great expense, which

you, Eadie and myself are not in a position to do at

the present time.

The lays are just as explained in my letter of

June 21st, that is the first lay to Mr. Frank Wasker,

for the first westerly 220 feet of said claim, and we

are to receive thirty-five (35%) per centum of all the

gold extracted from said claim.

The second lay is for the balance of said claim, or

the 440 feet to the eastward of said first lay to Was-

key. This lease is to Andrew Eadie and Frank

Waskey, for which we mil receive twenty-five (25%)

per centum of all gold taken from said claim.

If you will recall the telegram we sent to Mr.

Eugene Chilberg, a copy of which can be obtained

from the telegraph company here and in Seattle,

AVash. I as manager in the handling of said prop-

erty, wired Mr. Chilberg that a lay for seventy-five

(75%) per centum would be agreeable to me; pro-

vided agreeable to my partner Mr. Eadie. Being in

Seattle and out of the country for some seven

months, I was not in a position to size up the situa-

tion and it was the understanding that the same

should be passed upon by Mr. Eadie before we did

anything.
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When Mr. Eadie turned up in Seattle, I told him

what I had done, believing he was in Nome, and he

told me we coukl do nothing until after our arrival.

That was how matters stood, and we knew nothing

about some nine men having a lease from the jumper

Otto Halla at the time, for the telegram led us to

believe Mr. Eugene Ohilberg had the lease, and he

alone.

Upon our arrival here in Nome and ha^'ing sized

up the situation the l^est we could, and giving the

same several days' consideration, we were of the

opinion that some of the men interest in the lay

from Otto Halla, the jumper, were partners of his,

and no doubt we were right to a certain extent, for

one Vr. J. Rogers, of the North Western Commercial

Company, went out and jumped the claim, which

proved him to be in "Otto Halla 's class, and an an-

imal of the same stripe. Also Mr. Eadie and my-

self came to tlie conclusion that it was very poor

policy to let a lay to a man who had succeeded in

getting the people of Seward Peninsula, especially

the miners, down on him to the extent that ^Ir.

Rogers had.

Again, I would have liked to live up to the under-

standing we had of giving a lease to Mr. Chilberg,

that is, if Eadie was ^^dlling, had tliey been willing

to accept a lease for less than sevent^^-five (75%)
per centum; but they would have that or nothing,

and we have made ten per centum hy letting part of

the claim to Mr. Waskev.
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The reason that the second lay was lot to Mr. Eadie

and Frank Waskey for the balance of the claim may

not have been explained fully in the letter of Jmie

21st, so will state here that we disco^-ered the shaft

being put down by Mr. Waskey did not come on the

o-round claimed under the Halla location as it covers

the Bon Voyage kind of diagonal, under the name of

"The Golden Bull." It was necessary that we take

possession of the whole claim to keep other jumpers

off, and as ]\Ir. Eadie 's steam-thawer had not arrived

I agreed that he and Waskey could have a lease upon

the balance of the ground, provided they went to

work at once and kept working all the time winter

and summer. They started a shaft on the ground

claimed by the jumper, Halla, the very next day.

A few days ago Otto Halla went out and ordered

the men to quit working in the shaft being put down

l)y Waskey and Eadie; but the}" are in possession

and will remain so until ordered to stop by the Court.

As to the Rogers location, Mr. Frank Waskey re-

located the claim ahead of him, for he never takes a

lay upon a piece of ground without jumping the

claim for protection, and he gives a deed to the party

from whom he receives the lease. It has cost him so

much in law suits of late, that he 1)elieves in taking

every precaution to protect himself, for he finds it

costs money to find out anything by law.

At the present time it looks as if we will have to

put up some money for lawyers—^and I wish you
would send direct to me, or to The Miners and Mer-
chants Bank of N"ome, say three-hundred and fiftv
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($350.) dollars, to protect your quarter interest in

said Bon Voyage, and if that is not enough will draw

upon you at Seattle, for any amount that may be

needed. Should there be any left over, will refund

the same to you at Seattle, with vouchers for the

amount expenses.

As to Mr. Eadie having to prospect the ground for

his half interest, that is a personal matter with him,

for he has a deed to an undivided one4ialf (V.) in-

terest, which was made out to him last year.

After all has been said, I believe when you come

to consider that you own an undivided one quarter

interest in the claim, through an act of friendship up-

on my part, for you have never put up for the repre-

senting and the only money have paid out for the

four years we have held the property is $2.50, the

price of recording the same, you must admit 3^our

quarter was had for a bargain.

Again you know that you did not know anything

about .your interest in said property until I came to

you last spring and told you about having received a

telegram through W. V. Rinehai-t, Jr., from E. Ohil-

berg, for you thought as you had paid nothing for

years, or since the claim had been staked, towards

having the same represented, you had no interest in

it. I could have had tlie claim relocated by some fel-

low and received an undivided one-half interest in-

stead of paying out $100, in the fonn of work the

first year, then giving up a half interest the second,

to have it represented, then helping to do the work



vs. J. J. Chamhers. 183

(Testimony of J. Potter Whittren.)

the third, all this, and only have a quarter in the

claim. Again, if I had not surveyed the claim ^vhile

it was a "wild cat," we would have no more claim

than a "jack rab])it" to-day, for all the claims have

l)een staked and restaked in that vicinity, and the

stakes have l^een moved this way and that during the

ditferent relocations ; l)ut as our claim was surveyed

our stakes have held.

All this has been reviewed just to prove that you

have no kick coming when we are working for your

interest; in fact, have held yoiiv interest when you

thought it was not worth putting up the mone}' for,

and you are to l:ie congratulated in having a partner

who was fool enough to put up for you until the claim

had a prospective value.

As I have written in my last letter we must stand

together to protect our interests, and be united in the

comiuon cause for protection, in fact, there should

be no contention between the three partners, and I

trust you \vill be able to see that all has been done for

the best, as I cannot go l)ack upon my word to Was-

key after he has been to the expense of several thou-

sand dollars and held possession of the property for

us when we did not have the money to go ahead with.

At the present writing we are down some 90 feet

in one shaft, and perhaps twenty in the second. We
have nothing in sight at the present time outside of

what was discovered with the drill during the spring,

and the men who are working under a lease from

the jimiper Halla, said they got as high as twenty

cents to the pan, nothing to set the World afire over.
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If you think your interest is in danger, by all

means come up here and look after the same ; but as

Mr. Eadie expects to stay in here and work his lay

with Mr. Waskey during the winter, I will, if not de-

tained ])y law-suits, return to the States for the

winter, as Mrs. Whittren and the baby will not be

able to return, or come North this fall. I will leave

my interest in the care of my attorne}^ who looked

after my property last winter, and feel that all will

be well.

Trusting that you will see matters in a different

light, and that you will send by return mail the

money we expect to need soon for the trouble, which

is looming uj^on the horizon, and that you \^ill real-

ize your interest will be as well taken care of in the

future as it has been in the past, I beg to remain,

Yours truly,

J. POTTER WHITTREN.
P. S. Mr. Andrew Eadie was in from the claim

yesterday when I received your letter, and I let him

read the same. Alll letei's written by you to me per-

taining to the "Bon Voyage" will be shown to him,

for he is our pai-tner and owns the controlling in-

terest in the claim. All our acts with one another

must be free and above board.

J. P. W."
Whereupon the witness continued : On the 20th of

July, 1906, at the time I wrote this letter, I did not

ha^'e a letter from Dr. Chambers in my possession
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infomiing me in words and substance that he did not

understand the leters or the leases which I had re-

ferred to in my letters. I had a letter directing me

to throw down Eadie in these leases. I did not have a

letter from him in words and substance that he would

not stand by these leases that I had let. I had a

letter, as I tell you, directing me to throw Eadie

down on this lease. Xot that he was half owner in

that ground and that he would not stand for the

leases; no, sir, the letter speaks for itself. I said in

this letter here, "In fact have held your interest

when you thought it was not worth putting up the

money for and you are to l)e congratulated in having

a partner who is fool enough to put up for you until

the claim had a prospective value," because, as I

have told you heretofore, I had agree^l to give to his

wife a half, or 2b% of all of my x'oyalties out of the

claim. As far as he was concerned he had no interest

in the 1^111 of sale whatever. I meant by "After all

has been said I Ijelieve when you come to consider

that you own an undivided one quarter interest in

the claim through an act of friendship on my part,"

well, because he had made, he i^ractically had aban-

doned this claim from the very first because he said

it was a mldcat and for me to let it go, but after all

I had done on it, and still, after all that, had counted

him in l>y giving a quarter interest in the royalties

to his wife. I think it speaks for itself what I meant

by saying, "If you think your interest is in danger

by all means come up here this fall and look after the
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same. "

' I think I have explained what I meant when

I wrote: ''xVll this has been reviewed just to prove

that you have no kick coming when we are working

for your interest; in fact, have held your interest

when you did not think it was worth putting up the

mone}^ for, and you are to be congratulated in hav-

ing a partner who was fool enough to put up the

mone,y for you until the claim had a jDrospective

value." I don't think there is anything in that to

be exj^lained. I told him, it amounts to the same

thing in that letter—what I meant ])y that was that

his wife was to get twenty-five per cent of this claim

and I wrote him to the effect that we had been look-

ing after his interest, taking care of his interest, and

that ^'irtually he would get through his wife a quar-

ter interest, which was just as much interest as I was

getting. When I wrote this letter telling him that

I held his interest and had taken care of his interest,

referring to it as his interest all the way through, I

thought that he might want to show it to his wife

—

in fact, whenever I wrote to him I used the same

terms that I had written to him before so that he

could show it to his wife if he wanted to. And that

is why I wrote this letter in that way.

(Whereui^on the witness was handed another

letter.)

The witness continuing: 1 know whose letter that

is; it is Dr. Chambers'. It is not in fact the letter

which I was answering in this letter which w^as just

read. I don't think it was the letter to which I was

replying in my last conmiunication to the Doctor.
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That is the original letter—that is not a copy and

neither is this one. That is the original letter. There

is something in there of an attempt to throw down

Eadie. He commanded me to cut Eadie out. This

is the letter which I refer to when I say that he or-

dered me to tlirow Eadie down. That is not the letter

which I referred to in which he told me to throw

Eadie out ; there were two letters written on the same

day. It is a part of that same letter, there were two

letters written by Dr. Chamber on the same day ; they

were enclosed in the same envelope and I received

them in the same envelope.

Mr. GILMORE.—We offer this letter for the pur-

pose of showing all the correspondence between these

parties, and also for the purpose of contradicting the

witness with reference to a statement in the letter

ordering him "throw Mr. Eadie down."

And thereupon the defendants objected to the in-

troduction of the said letter for the reasons, that it

was irrelevant and immaterial, and a self-serving

declaration on the part of a party to the action, and

for the further reason that there is no statement in

this letter about "throwing Mr. Eadie out."

Which said objections on the part of the defend-

ants were overruled by the Court, to w^hich ruling of

the Court each of the defendants then and there ex-

cepted, which exceptions were allowed, and there-

upon the said letter was marked "Plaintiff's Exhibit

No. 10," was read in evidence to the jury, and was in

words and figures as follows:
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Plaintiff's Exhibit No. 10.

LETTER JULY 5, 1906, CHAMBERS TO WHIT-
TREN.

Dr. J. J. CHAMBERS,
601-602-603 ALaska Building.

Seattle, Wash., July 5, 1906.

My Dear Whittren: Your letter of June 21st to

hand. In reply will say that you and Mr. Eadie both

agreed that you would treat the people who put down

the hole fair, and now deliberately go to Nome and

because Mr. Eadie don't like one man out of the nine

in the company refuse to give them the consideration

due them and agreed upon before leaving here. I

am extremely sorry to say I cannot indorse the

proposition as meagerly outlined in your letter in

reference to the lay suggested by you.

You say Eadie was to represent and locate pay for

his interest, let him go out and locate pay and protect

the claim & then will ])e the time to consider wdio or

whether we will give a lay to any one or not. Not

only that but——Well, I will be up on the last boats

to spend the winter so there is no use in going into

details. I think you had better stay in if possible &

let us look after the claim and try and make some

money out of it, provided it is there & if not just keep

on ti'ying. I am awful sorry to write you as I have,

but you surely have made a blunder, "Whit."

Let me know soon if you can remain in for the

winter.
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If you have in contemplation any contracts please

send me a copy so I may know the details, time to

run etc.

Yours truly,

J. J. CHAMBERS.
The witness continuing: That is the letter which

was marked "private" and came to me individually,

not for any one else to see. Both letters in the same

envelope, yes, sir. I referred in my letter that I was

going to show Mr. Eadie everj-thing that was written,

open and above board, and I showed Mr. Eadie this

letter which was marked "private," to me.

Mr. GILMORE.—In connection with this letter

and as explained by the witness, we desire to offer

now the second letter dated July 5, 1906, in evidence,

identified by this witness.

IVhereupon a letter is produced, marked "Plain-

tiff's Exhibit No. 11," and read in evidence to the

jury, and was in the words and figures following, to

wit

:

Plaintiff's Exhibit No. 11.

LETTER, JULY 5, 1906, CHAMBERS TO WHIT-
TREN.

Dr. J. J. CHAMBERS,
601-602-603 Alaska Building.

Seattle, Wash., July 5, 1906.

Private.

^ly dear Whittren : I had a long talk with Rogers

today & I think the best thing to do is to get to-

gether—let them have a la}^ on part of the claim7 if
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possible & I eau take a lay on part of it and Eadie

on part of it, something on that line—all those people

are frie<:?/?s of mine & I don't anticipate any trouble.

We can 't aiford to let Eadie plunge us into litigation

just because he don't like some of our friends.

I think it advisable to cut out any contracts Eadie

has made & lease the claim cleer of all contracts of

any kind & as soon as I come up in the fall fix up

matters on a fair basis for all parties concerned.

Let me know as soon as possible what you think of

the proposition.

J. J. C.

Whereupon the defendants moved to strike out

I)oth of these letters as having been written by Dr.

Chaml)ers, and as being irrelevant and immaterial,

and not binding upon the defendants, and because

they are self serving declarations and statements

made with reference to the litigation, and not a part

of the cross-examination of this witness, the witness

having stated nothing in his direct examination of

which this could be proper cross-examnation, or in

regard to the matters therein set forth.

Which said motion on the i^art of the defendants

was overruled 1)y the Court, to which ruling of the

Court each of the defendants then and there ex-

cepted, which exceptions were allowed.

The witness continuing: I answered these letters

the same day I received them, I think. My letter in

reply is dated the 21st day of Jidy. That is the long

letter written in duplicate. The reason that I made
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them in duplicate was tliat after the work I liad seen

of the Doctor's, I think I had reasons to make them

in duplicate. You may put it that way, if you want

to, that I did it as a sort of precaution. It is not so

that until that time I had signed all my letters "your

friend and well-wisher," but at that time I began to

sign myself "Yours truly." It is not so that up to

the time Dr. Chambers wrote me that these parties

were all friends of his and that he could not afford

to spend money in litigation that I had never taken

any such precautions to write my letters in du]3licate

and had not signed my letters to him "Yours truly."

That was the first time that doctor had l)roken his

word in connection with this matter after I left Seat-

tle, and after the 24th of ^lay, when I had the break

with him about the altered deed, but he had already

broken faith with me on the 24th of May, just the

same. I had broken friendship with him on the

24th of May in Seattle, in 1906. I do not remember

that that was followed by a letter in August, some-

time about the 20th. After he had broken faith with

me, I came right out and oi3en. I became so in-

censed with the doctor that I decided that I would

come right open, free and above board, when he

asked me to throw Eadie down, when he came out

and wanted me to thrown Eadie down. In that let-

ter that you have just read, he implied that he

wanted me to thrown Eadie down ; whether or not he

expressed himself in these words is for the letter.

That is all the letters that I know of that I ever got

from Dr. Chambers in which he told me to throw
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down Eadie, the one you have just read here. And

in this letter is where I say he told me to throw Eadie

down, because he told me that I had to cut out any

lays or contracts that Eadie had made; that he would

not stand for his contracts. I do not know whether

I got a reply from Dr. Chambers to the letter of July

20th, the one marked 'Duplicate" or not. Mr. Ful-

ler has all my letters and communications in regard

to this matter and he will tell you no doubt, if he has

a letter after that; I don't know.

Mr. FULLEE.—I don't think so.

(Whereu])on a paper was handed to the witness.)

The witness continuing: I know in whose hand-

writing this paper is. I have a letter dated August

9th from Dr. Chambers. I have seen this letter, the

original letter of which this is a cop3^

Whereupon the original letter was produced by

Mr. Fuller.

The witness continuing: I know whose letter that

is; it is Dr. Chambers'. It was written by him and

received by me.

Mr. GILMORE.—We offer this letter in evidence

for the same purpose, going to show that the rupture

took place between the plaintiff and defendant in tlie

summer of 1906, and not in May at Seattle, as the

defendant says it did.

The witness continuing : Yes, it states that it is re-

ceived in reply to the long letter sent to the doctor,

marked 'Mn duplicate." In reply to the letter of

July 20tli, marked "In duplicate." No, this one is

not—I don't think; my long letter was July 21st;
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this is July 19tb. My long letter was dated July

21st, if I remember right. You liave it there; it is

easy enough to tell if it is a fact that I wrote the let-

ter on the 19th of July, dated it in Nome on the 20th,

but put it in the postoffice on the 19th, and simply

made a mistake in the dates. It is eacy enough to

tell whether that is correct or not, I don't remember.

Let me see the letter; you can identify the envelope

easy enough; I couldn't answer that without I saw

the letter; it was a mistake if I did. T might have

written the letter on the 19th, and dropped it in the

postoffice on the 19th l)ut dated it at the heading July

20th. I was writing right along there sometimes,

and I might have made a mistake in my dates. This

letter was written in reply to the one which I wrote

on July 20th or 19th. This letter, it says, "Yours of

Jul}' 19th"—I guess this is the letter all right; I

Avrote it the night of the 19th but dated it the 20th,

all right. There is naother letter than that too, I

think, not Ijoth written on the 19th, but is there not

also one of the 21st. I have been so liberal with my
correspondence that I cannot now say how many let-

ters I did write to Chambers. I won't say that there

is another letter besides this one, l)ut it seems ot me
that I wrote one on the 21st ; I may be mistaken but

that is my recollection now. This is a letter written

by Dr. Chambers to me.

Mr. GILMORE.—We withdraw the offer of this

letter at this time, and introduce it in our rebuttal.

The witness continuing: With reference to the
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0})cii rupture between myself and Dr. Chambers, that

started on May 24th, 1906, in Seattle ; that was when

the open rupture took j^lace, or when the rupture

took place. I didn't speak to him after that until

last fall ; we did not speak after he came in. That

was sometime in September, 1906, after he arrived

in Nome. Soon after he arriAed in Nome, I met him

on Steadman Avenue and told him—we had some

bitter words down there, if that is what .you are try-

ing to get at. There was a row between us on May
24th in Seattle, I have explained about writing him

friendh^ letters. There had been an open rupture

between us in Seattle. I did meet him soon after he

came in to Nome and accosted him down there on the

street. I don't deny that. The row I told you took

place in Seattle May 24th, 1906, long previous to this

street row. Dr. Chambers broke faith with me when

he agreed that he would never make any claim to any

interest in this property, then when he laid claim to

a half interest in this proj)erty. I have already told

the circumstances connected witli this memorandum
which has been offered in evidence. He wanted to

give it to me and I took it. The first time I saw him

after he came to Nome, he came up—we met down

here on Steadman and he put out his hand and

wanted to shake hands; I refused to shake hands

with him and we had some hot words, and that was

about all there was to it. I don't think I ever in-

tended to fight him. We had a few words there.

He did not offer to shake hands with Eadie. Eadie
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and I were together ; he offered to shake hands with

me ; I told him I would not shake hands with him ; he

then, I think, tried to shake hands with Mr. Eadie.

I said "Do you suppose I would shake hands with a

man who had done as he had?" Well, he said he

would like to have an understandin.^- or something

about the lay, I think he said, and then I think he

turned to Mr. Eadie. I think he said that he ad-

mitted that he had done the work, but that I knew all

about it, or I was there. I don't remember just the

exact words, but to that effect. I don't know what

Mr. Eadie did. I refused to shake hands with him

—

do 3^ou think I would shake hands with a man who

had done me. such a trick as that? I did refuse to

shake hands. I clauned all along that I owned a

half interest in the Bon Voyage claim. I had

deeded Mr. Eadie a half. I knew after May 24th

that a deed from me to Dr. Chambers was in exist-

ence, prior to that time I did not know whether it

was or no, because I had his word for it that it was

not in existence ; it was not on record, and he claimed

that if I had ever given him one that it had been lost

or destro3"ed; it w^as certainly not in my possession.

Prior to May 24th, I knew that there had been both

deeds, but between the date of the deed to Mr. Eadie

in 1903 and May 24th, 1906, all I knew of the matter

was what Chambers said, and he told me that there

was no such deed in existence ; he pretended that he

had made a diligent search for it and that he could

not find it, and he said that it never had been in the
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recorder's office—lie never had bad it recorded. It

was not right after this trouble with the Doctor that

I began to assert my connection with this claim and

that I was the owner of a half interest in the claim,

and Eadie a half interest. I had asserted it all the

time. I told it previously, sometime the latter part

of July. When I received this letter from Cham-

bers saying that he was coming u]) to Nome, when he

had told me in Seattle that he would not come up

here, or not make any claim to any portion of this

property, then I told ni}^ law.yer—I went to my law-

yer and told him all about this deed, of course, told

him the whole matter. I had told my lawyer earlier

than that when Chamljers began talking of coming

to Nome, and when he b«gan making statements that

he would not agree to this and that in regard to these

contracts, and was going to make trouble ; then I told

Mr. Fuller I did not tell any one else. After this

trouble after Dr. Chambers arrived, I did not begin

to tell everybody everything connected with the Bon
Voyage claim. Anyone that asked me, I told them I

owned a half interest. All the people that asked me
anything about it. Since 1903, since I gave Mr.

Eadie his deed, I have claimed that I owned, right

along. I have claimed that I owned a half interest

in the Bon Voyage claim until the fall of 1904; I

claimed I owned the entire claim from the fall of

1903 to the fall of 1904, when I gave Eadie his deed

to a half interest, or a contract for a half interest,

when I ceased to own the whole claim and Mr. Eadie

owned a half. Everyone in Nome who knew any-
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tiling about my connection with this claim knew that

I was claiming to own the entire claim until the time

when I made the contract with Mr. Eaclie to give

Iiim a half interest. On the day of the trouble on

Steadman xivenue I came in from the claun; I had

l)een out with my instrument surveying it and get-

ting up the stakes, Mr. Eadie and I, going over the

stakes and putting them up all around. I went out

to the States that fall. I went out the next month

some time in October. Shortly after my arrivel in

Seattle I met Mr. Rinehart. I met him right in the

Scandinavian Bank of Seattle, on the 3d of No-

vember, 1906. After going out I met Mr. Rinehart

and he asked me something in regard to the matter

between Chambers and myself. I answer no to your

question if in my conversation with Mr. Rinehart I

did not state to Mr. Rinehart, in substance, that Dr.

Chambers and I had in May, 1906, changed this deed,

according to an arrangement between us expressing

the interest that I meant to convey to the doctor in

that claim, but that some trouble had arisen between

me and the doctor wherein he had not done what he

had specifically agreed to do, and that for that reason

you had consulted a lawyer, who had told you that

the deed having been changed was invalid, and did

not amount to anything, which he had not known be-

fore.

(Whereupon a paper is handed to the witness.)

The witness continuing: I made that affidavit;

that is my signature. I think I made that affidavit

;
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I made an affidavit in this ease, and that is my signa-

ture there anyway, so I suppose that is my affidavit.

On page four of the affidavit at the top of the page,

I made that,

Mr. G-ILMORE.— (Reading from the affidavit:)

'
' On the following morning affiant while waiting for

the said Rinehart, went into the office of the said

Chambers and was at once informed by said Cham-

bers that he, the said Chambers, was the owmer of an

undivided one-half interest in the said Bon Voyage

Mining Claim, together with other propert}^ in the

said Cape Nome Mining District; that just after

this affiant had left on the previous night, the said

Chambers had been looking through the said affiant's

papers and had then found a conveyance from the

said affiant to him the said Chambers, of an undi-

vided one-half interest in said i3roperty.
'

' Now, will

you please explain to the jury what you meant by

this language, which I have just read to you from

this affidavit ?

The witness continuing: It is true that he stated

to me that he had found this deed, but it is false that

he had been looking through the affiant's papers; he

had been looking !thix)ugh his papers; he told me he

had been looking through his papers; that is what

should have been written, through his papers; this

was written up by Mr. Fuller's stenographer; I pre-

sume that is her mistake ; what it should be is ; that

just after this affiant had left on the previous night,

he the said Chambers had been looking through
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Chani]:>ers' papers—throiio-h his papers—not m.y

papers—that is where the mistake is, and has fonnd

a conveyance to an nndivided one-half interest in

said property. My correction is that there was the

wrong use of the word "affiant."

Mr. GILMORE.—Now, just take this affidavit, on

the same page of Whittren 's affidavit, about fifteen

lines from the bottom, starting about the middle of

the page, and reading down from there, I will call

your attention to this portion. (Reads:) "That

affiant asked the said Chambers what had been done

to the said instrument, and said Chambers replied

that nothing had been done to it, and that it was just

as he had found it. Affiant then called his attention

to the discoloration and the said Chambers finally ad-

mitted that the said instrument had been changed

l>y him but l)egged that nothing be said about it on

account of the injurious effect it would have on his

standing and that of his family. Affiant finally told

said Chambers that he would not recognize any

rights whatever under the said altered bill of sale,

l:>ut that he would give him the said Chambers one-

fourth of the proceeds of the said mining claim pro-

vided he never attempted to utter or publish the said

altered bill of sale or interfere with the working or

operation of the said mining claim or any sale that

affiant might desire to make thereof, and that if he

did not comply with these conditions, he was to have

nothing whatever from the said claim." Now, is

that portion of this affidavit, in this statement that I
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have just read "that he would give him the said

Chambers, one-fourth of the proceeds of the said

mining claim." Is that statement in that aftidavit

true or false?

The witness continuing: It should have been his

wife. ]\Ir. Fuller drew this affidavit up, that should

have been to Chambers' wife. Mr. Fuller made this

mistake. Mr. Fuller advised me to turn this matter

over to Chambers rather than have a lawsuit about

it. It is true all but that it should have been his wife

there instead of to ChamlDers. It should have been to

his wife instead of to him.

Mr. GILMORE.—Xow, take this same affidavit,

on the next page and ending on the last page, page

6, and state whether or not this statement therein

contained is true or whether it is false. (Reads:)

"That when said Chambers came to Nome in Sep-

tember, 1906, affiant offered to pay and to account

to him for a one-fourth part of the proceeds of the

said claim, that is, one-half of the amount received

by affiant on condition that the said Chambers would

not interfere with the said leases, but would accept

the arrangement made in Seattle in May, 1906." Is

that true that you offered to account to him?
The witness continuing : That is true I offered to

account to him. I did say something to him a])out

giving him half of the proceeds received by me from

this Bon Voyage Claim. After consulting with my
attorney, Mr. Fuller, it was agreed that I would turn

over tlie proceeds to him rather than to have a hu\-

suit. Mr. Fuller was negotiating witli tliem al)()ut
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it. I signed this affidavit of course, but Mr. Fuller

was supposed to make it out for me from what I

told him. I read it over l)efore I signed it.

Mr. GILMORE.—I now offer the orio-inal affi-

davit in evidence.

Mr. FINK.—No objection.

Whereupon the said affidavit was marked "Plain-

tiff's Exhibit No. 12," was read in evidence to the

Jurv, and was in the words and fi^'ures following, to

wit

:

Plaintiff's Exhibit No. 12.

In the U. S. Bistrict Court, District of Alaska, Sec-

ond Division.

J. J. CHAMBERS,
Plaintiff,

vs.

ANDREW EADIE et al.,

Defendants.

AFFIDAVIT OF DEFENDANT, J. POTTER
WHITTREN.

J. Potter Whittren, being first duly sworn, on oath

deposes and says, that he has read the affidavit of the

plaintiff filed herein on October 13, 1906, and denies

that affiant ever changed the instrument mentioned

in the said affidavit by the said Chambers, and denies

that affiant has ever recognized an}^ interest of the

said Chambers except as hereinafter stated. Affiant

admits that he wrote the letters, copies of parts of

which are set forth in the said affidavit of the plain-
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tiff herein, and alleges that dnring the period cov-

ered b}^ the said letters, he also wrote other letter

setting forth that the said Chambers was to have a

one-fourth part of the jiroeeeds of the said mining

claims under certain conditions and not otherwise,

which said letters are not referred to in the said affi-

davit of Chambers, that during the years 1900, 1901,

and 1902, the plaintiff and affiant were interested in

certain mining claims in the Cape Nome and Port

Clarence Mining Districts, and that the ]Dlaintiff left

Nome in the fall of 1902, and left the District of

Alaska, and did not return until September, 1906,

during all of which time the said Chambers con-

tributed only the sum of $100 towards the expenses

and sums of mone.y required to perform the assess-

ment work upon the said mining claims ; that in May
1903, affiant called upon the said Chambers in Seattle

in regard to the payment of his proportion of the ex-

penses of representing the various mining claims

owned together by them during the previous years,

and also for the purpose of making arrangements for

keeping up the assessment work for the year 1903;

that affiant then asked the said Chambers to look

through his pajiers and see just what properties they

owned together and what property he desired to have

the assessment work performed u])on. Said Cham-

bers stated at the time that he wished to retain his

quarter interest in three different claims in the Blue-

stone district, and also his 1/1 interest in No. 5

1/2 Below on Little Creek, and that he thought best
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to let two other wildcats in the Nome District, one of

which was the Bon Vomge Mining Claim, go ^\dthout

representation for that year. That the said Cham-

bers then fonnd and produced a conveyance from

himself from this affiant of a one-fourth interest in

the mining claims in the Bluestone District, hut

stated that he found no conve_yance of any kind in

regard to any mining claims in the Cape Nome Dis-

trict and that he was sure that no conveyance had

ever Ijeen made by affiant to him. That affiant then

agreed to have the annual labor performed upon

three mining claims in the Bluestone district and on

the said No. 5 1/2 Below on Little Creek, in the Cape

Nome District, and agreed to give to the said Cham-

bers a conveyance for a 1/4 interest in the said No.

5 1/2 Below on Little Creek any time that lie sliould

make demand therefor; and the said Chambers then

paid to affiant the sum of $100.00, for his share of

the assessment work to be performed upon the four

claims just mentioned ; and that this affiant had such

work performed during the summer of 1903; and

that since the said time the said Chambers has in no

way contributed towards the performance of the as-

sessment work on any of the claims above men-

tioned ; and that the whole of the burden of such as-

sessment work has l)een borne by affiant, as none of

the said claims has been productive, except for the

amount produced by the Bon Voyage Mining Claim

during the past few weeks.

That in the year 1904, affiant agreed to convey to

the defendant Eadie a one-half interest in the said
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Bon Voyage Mining Claim in consideration of the

performance thereon by the said Eadie during the

said year of One Hundred Dollars worth of work,

and that affiant had no labor performed upon the

claim No. 5i/L' Below on Little Creek, as he did not

consider it worth doing the labor thereon; and that

when he arrived in Seattle in the 3'ear 1904, he in-

formed the said Chambers what he had done in re-

gard to the said claim on Little Creek, and the said

Chambers expressed himself as well satisfied, as he

thought it of no use to expend further money on

claims not known to be of any value.

That in May, 1906, affiant, while in Seattle, was in-

formed that a telegram had been received by one W.
V. Rinehart, Jr., stating that some pay had been dis-

covered on a claim owned by affiant near Nome,, by

Eugene Chill^erg, who had been working under a

lease from another part.v and asking for a lease on

the said claim ; that affiant happened to meet the said

Chambers about the said time, and informed him in

regard to the said telegram and stated that he thought

he referred to the Bon Voyage Mining Claim, and

that he, the said Chambers, would have done well to

hold on to an interest in the said claim ; and that the

said Chambers then stated that lie thought that in

view of his past relationship as partner of the affiant,

affiant should give him a show in the said claim at

any rate, but did not claim that he was entitled as

a matter of riglit to any interest in the said mining

claim. On the following morning, affiant, while wait-
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ing for the said Einehart, went into the office of the

said Chamhers, and was at once informed by said

ChamJ)ers that he, the said Chambers, w^as the owner

of an undivided one-half interest in the said Bon

Voyage Mining Claim, together with other property

in the said Cape Nome District; that just after this

affiant had left on the previous night, he, the said

Chambers, had been looking through affiant's papers

and had then found a conveyance from the said affi-

ant to him, said Chambers, of an undivided one-half

interest in said property. Said Chambers then went

to a writing cabinet in his said office and took there-

from a bill of sale and handed it to affiant, which

paper affiant at once noticed had been altered by

means of chemicals in the part expressing the inter-

est conveyed in the property therein described. That

affiant asked the said Chambers what had been done

to the said instrument, and said Chambers replied

that nothing had been done to it, and that it was just

as he had found it. Affiant then called his attention

to the discoloration, and the said Chambers finally

admitted that the said instrument had been changed

by him, but begged that nothing be said about it, on

account of the injurious eifect it would have on his

standing and that of his family. Affiant finally told

said Chambers that he would not recognize any rights

whatever under the said altered bill of sale, but that

he would give him, the said Chambers, one-fourth of

pthe proceeds of the said mining claim provided he

never attempted to utter or publish the said altered
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])ill of sale or interfere with the working or opera-

tion of the said mining claim or any sale that affiant

might desire to make thereof, and that if he did not

comply with these conditions he was to have nothing

whatever from the said claim. Said Chambers then

asked for a memorandum in writing, stating these

conditions, which affiant refused, thinking it was not

safe to trust a person with his signature who was in

the habit of making alterations of the kind he had

just made. Said Chambers then stated that he would

give affiant some writing showing their interests in

the said claim, to which affiant replied that he might

make out any writing that he chose, but that affiant

would not recognize the same, and the said Chambers

then did, on his office letter-head, execute a writing,

setting forth that the said Chambers and affiant were

equally interested in the said Bon Voyage Mining

Claim—that is, that each one was the owner of a one-

half interest in an undivided one-half part thereof

;

which writing this affiant now has in his possession.

That the telegram above mentioned from the said

Chilberg asked for a lease of the said mining claim

paying therefor 25% royalty, and that the said

Chambers expressed himself as well satisfied with

such rate of royalty, but after affiant's return to

Nome in June, 1906, he found that other parties were

claiming the said mining claim or parts of it, and also

that some of the partners of the said Chilberg were

unsatisfactory to the said Eadie and that the said

Eadie was unwilling to lease the said mining claim to
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them. That thereupon the said Eadie and affiant

leased a one-third part of the said claim to the defend-

ant Frank H. Waskey, for a royalty of 359c.

That a few days after this an attempted re-location

of the said claim was made to W. J. Rogers, and affi-

ant concluded it to be necessary to have some one in

actual possession and occupation of the said mining

claim, and working the same, as he had discovered

that the part leased to the said Waskey was not cov-

ered by the conflicting locations. That thereupon on

the 20th day of June, 1906, he made the arrangement

mentioned by the plaintiff for working of the said

claim by the said Eadie and the said Waskey at the

rate of 2y.< royalty, and that the said rate was the

best royalty that he was a&oe to obtain at that time

;

that the same was and is a fair rate considering the

state of the title to the said part of the claim, and that

no pay had been located on the said part ; that affiant

at one time told said Waskey that he had a silent

partner who was to have part of the proceeds of said

claim, but that said Waskey was not informed as to

the name of such partner.

That affiant kept the said Chambers fully informed

of all that he liad done and proposed to do in the

premises, as he had told him that he would do ; but in

August, 1906, the said Chambers wrote to the said

Waskey, stating that he was the owner of a one-half

interest in the said claim, and that he did not recog-

nize the leases given thereon by affiant and the said

Eadie. That when the said Chambers came to Nome,
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in September, 1906, affiant offered to pay and to ac-

count to him for a one-fourth part of the proceeds of

the said claim—that is, one-half of the amount re-

ceived by affiant, on condition that the said Chambers

would not interfere with the said leases, but would

accept the arrangement made in Seattle in May, 1906.

The said Chambers refused to abide by the said ar-

rangement, and claimed that he was entitled to one-

half of the said mining claim, which said demands

affiant was unable to comply with, and the right and

justice of which he wholly denies.

J. POTTER WHITTREN.

Subscribed and sworn to before me this 15th day

of October, 1906.

[Notarial Seal] F. R. COWDEN,
Notary Public, Alaska.

The witness continuing : On yesterday I stated that

the trouble arose between me and Dr. Chambers over

this changed deed on the 24th of May last year. That

is the right date. We consulted this same day. Dr.

Chambers and I, with reference to this telegram

witli reference to the Bon Voyage. The telegram

that Rinehart showed me was in code. I went

back to Dr. Chambers' office with the telegram,

and showed him the telegram, after we had looked

it up the ten words and re-wrote a telegram in

code. I called at Dr. Chambers' office in the Alaska

Building, in Seattle, on the 24th day of May, with

reference to the framing of a telegram which

we would send to Mr. Chilberg in Nome. That was
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on the 25th, I think. I never visited Dr. Chambers

again after the 25th with reference to consulting him

\vith reference to the Bon Voyage claim. I cannot

leeollect of any other time. To the best of my recol-

lection I never visted Dr. Chambei*s' office myself or

with others after the 25th of May, 1906, prior to my
departure for JSTome in June. I left Seattle for Nome
the 1st of June. To the best of my memory between

the 25th of May, 1906, and the 1st of June, a period

of about six days, I don't recollect of having visited

Dr. Chambers' office to consult him with reference to

the Bon Voyage claim. It is not a fact that the Chil-

berg message which was sent and signed by me was

prepared by Dr. Chambers in his office, and was in

his handwriting and was handed to Mr. Rinehart to

send. That is not true. It was intended that I

should sign the telegram. It was not intended that

Mr. Rinehart should send it instead of me. It was

intended for me to sign it. The telegram was in Dr.

Chambers' handwriting. I at first dictated, put it

in code, sat down and wrote it out in code, and Cham-

bers came along and said that he could put it in ten

words mthout putting it in code, and that was satis-

factor}^ to me all right, so he just wrote out the tele-

gram, intending for me to sign it. It was not a fact

that after the telegram was framed it was intended

that Rinehart should sign it, and that it should after-

wards be taken to the telegraph office and sent by me.

It w^as not afterwards changed that I was to sign it

instead of Mr. Rinehart; there was no change made
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except what I have told you, alooiit putting it into ten

words without i^utting it in code. The telegram was

written out and I said when I read it that that was

satisfactory to me, and then I signed it and it was

sent. The only change that there was was that it was

in Doc's ha^%Avriting ; Einehart wanted to make

some change in it from the code, I believe, Ijut if I

recollect after the changes were made, I said that it

was satisfactory to me then as it was, and I sat down

and signed it and afterwards it was sent to the tele-

graph office and sent, so far as I know, as it was i^re-

pared and agreed to. I have a copy of it here.

(Witness j^roduces paper.)

Mr. GILMORE.— (Producing paper.) Look over

this document and state whether or not that is the

original^ telegram written by Dr. Chambers, in Dr.

Chaml^ers ' handwriting.

The witness continuing : It is now put in Dr. Cham-
bers ' handwriting. Chambers wrote these lines,

"Lease one year satisfactory to Whittren; consult

Eadie, partner, Nome," and I signed it ; my signature

there is in my own handwriting. It was not ar-

ranged between me and Dr. Chambers and Mr. Rine-

hai-t, that Rinehart should send this telegram so that

I would not have to make any explanation and be put
to that expense to show that the property had been
transferred to me. Tliat is not why the telegram was
made out at that time in that way. I don't know
whether that telegram was sent that way or whether
"Whittren" was scratched out—I don't know whose
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name was pnt in there if mine was not—at the time

anyway. I do not know who scratched it out. It

was agreed that I was to sign the telegram from the

first. Dr. Chambere did not scratch my name out

there in my presence anyway. I did not write the

word " y r k " that is in there. That is not my hand-

writing. I don't know if that word ^'york" was in

there at the time when the rest of this telegram was

written by Dr. Chambers. I don't know in whose

handwriting the date May 26th, 1906, is. The orig-

inal telegram, I think, was dated May 25th ; this may

have been i:>ut in afterward by Rinehart; I don't

know if that is his handwriting or not, I mean the

one received here. I think that in the original tele-

gram the date was the 25th of May, myself. The

message as it was originally prepares says: "Lease

one year satisfactory to Whittren; consult Eadie,

partner, Nome." I did not understand that it was

intended to be signed by Rinehart. I know the tele-

gram was ori^.ginally written "Lease one year satis-

factory to Whittren. Consult Eadie Partner,

Nome." That was the message as it was oriwginally

intended to be sent and I was to sign it. I will tes-

tify positively that it was intended that I shouls sign

the telegram and not Rinehart, as it was originally

got up, and delivered. If the original telegram shows

in fact the words "Lease one jesir satisfactory Whit-

tren; consult Eadie, partner, Nome," and the date

was written in afterwards, some one else wrote the

date. Mr. Rinehart wrote this word "Andrew" in
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there. Mr. Einebart asked who this Eadie was,

and so I called him Andrew Eadie to him; I had

called him Eadie, you know, up to that time; he

wanted to know what Ead?/ he was—I always had

called him Eadie. Einehart wrote it in the original

telegram. The word "Whittren" was not scratched

out of the original when I was in the room ; it was not

done while I was there, as I remember of now. The

telegram being signed by me had nothing to do with

my name being scratched out and was not signed by

me for that i3urpose. It was originally intended for

me to sign the telegram.

Mr. GILMOEE.—We offer in evidence the orig-

inal telegram for the purpose of showing that on the

following day, after the time when the witness says

they had the break, or the second day after, at any

rate, that they met in Dr. Chambers' office in the

Alaska Building in Seattle, and there had a consulta-

tion with reference to the Bon Voyage property, and

that this telegram was prepared, this telegram show-

ing that no row had taken place as this witness had

claimed, that the inference is that if such a row had

taken place this witness would not have been there

in consultation with the plaintiff, and in fact having

the doctor prepare and write the telegram with refer-

ence to this property. We offer the original tele-

gram in e\idence for the purposes stated.

Mr. COCHEAN.—No objections.

Whereupon the paper referred to was marked
"Plaintiff's Exhibit No. 13, was read in evidence to



vs. J. J. Chambers. 213

(Testimony of J. Potter Whittren.)

the jury and was in the words and figures following,

to wit

:

Plaintiff's Exhibit No. 13.

COPY OF TELEGEAM, WHITTREN TO CHIL-

BERG.
Dr. J. J. CHAMBERS,

601, 603 Alaska Building.

May 26, 1906.

Lease one year satisfactory to Whittren Con-

Andrew York
suit A Eddie, partner, A Nome.

J. POTTER WHITTREN.
The vs'itness continuing: That telegram has been

changed to include the word "York." I signed the

telegram and the date is in Rinehart's handwriting.

That telegram was received in Nome on the 28th of

May, as I understood. Within two days after this

telegram was sent Andrew Eadie showed up in

Seattle. He had been out in the States all winter. I

met him in Seattle on the street there the latter part

of May, 1906. I was surprised to meet Andrew Eadie

in Seattle thinking he was still in Alaska. I did not

take Andrew Eadie up to Dr. Chambers' office the

first thing after I met him. I think it was the next

day that I took him up and introduced him to Dr.

Chambers. I won't swear that I introduced Andrew

Eadie to Chambers; I won't be positive about that;

to the best of my recollection Andrew Eadie and I

were walking along on Second Avenue, and we met
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Dr. Cliambers coming out of a barber-shop right

across and in front of the Bailey Building, directly

across the street from his office, and to the best of my
recollection I introduced them right in front of the

Alaska Building. Chambers came across the street

and I introduced them right in front of the Alaska

Building ; that is my recollection now. I introduced

him as my partner in the Bon Voyage claim from

Nome. I did not turn around to Mr. Eadie and say

also to him, "This is your partner, Mr. Eadie, that

you have not met .before." That would be silly be-

cause Andrew Eadie knew I had no partner besides

himself. I did not say to Dr. Cliambers when I in-

troduced Mr. Eadie to him, "Here is Mr. Eadie, your

partner, that we thought was in Nome, that we sent

the telegram to." Those words were not used in the

introduction in the way you use them now. Those

words with reference to Mr. Eadie being my partner

in Nome, that we thought was in Nome at the time we
sent the telegram, that was said all right enough, but

not Dr. Chambers' partner, by any manner of means,

that is foolishness. I did introduce Mr. Eadie to Dr.

Chambers, after telling him that it was my partner

from Nome, in the manner you said, that we thought

he was in Nome when we sent the telegram, but never

in the manner you said it, in his office, or on the street

or anywhere else. It is not a fact that right in Dr.

Chambers' office in the Alaska Building in Seattle I

introdiK'cd Mr. Eadie to liim as "Here is Mr. Eadie,

your partner, from Nome, in the Bon Voyage claim,
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whom we thought was in Nome." I went out and

left them in the office, Mr. Eadie and Dr. Chambers,

together. My best recollection now is that the intro-

duction took place down on the street in front of the

Alaska Building. I don't think I am mistaken, but

I won't swear that it did not take place after I took

Mr. Eadie up to Dr. Chambers' office, because I don't

recollect positively now. I remember once I saw

Chambers coming out of the barber-shop across the

street and met him in front of his offices, but I could

not swear positively whether that was the time when

Mr. Eadie was with me or not. I am pretty sure I

could not be mistaken in the words used in the intro-

duction. I am prett^y sure of that, all right ; I am not

mistaken about that because the way you put it it is

foolishness, because I never have recognized Cham-

))ers as a partner of mine since he told me in 1903

that he had let the wildcats go. As to wdiere the in-

troduction took place, it is my recollection now that

I looked up and saw Chambers coming out of the

barber-shop just across the street and he was coming

towards us, and the way my recollection is now, that

I introduced Mr. Eadie to him right there on the

street ; I don 't know whether we stood there talking

on the first floor or whether we stood right in the

door as Chambers was on his way up to his office

then. I think we both went with Dr. Chambers up to

his office. I am not sure whether I went on ui3 to, or

whether Mr. Eadie went up alone with the doctor;

I won't swear i^ositively now. I was very much sur-
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prised to meet Mr. Eadie iu Seattle. We didn't go

to any expense in wiring to Chilberg; I didn't, any-

way. I don't know liow many days it was after the

telegram was sent ; I think it was a couple of days ; I

have not paid very much attention to these dates. I

don 't know if it was the next day after the telegram

was sent to Chilberg. I could not say the date. I

don't remember whether it was one or two or three

days after the telegram was sent. It made me some-

what surprised to meet him in Seattle after wiring to

Nome as we had. I am under the impression that it

was the same da}^ the telegram sent ; /that is my im-

pression now. Of course I was surprised. I am un-

der the impression that the telegram was sent on the

25th ; that has been my understanding all along, that

the message was sent the next day after I was in

Chambers' office when he produced this bill of sale-
it was very soon after that I know that much. If the

telegram was sent on the 25th I don't know whether

I met Mr. Eadie the day after or not ; I know the tele-

gram was delivered to Rinehart in the forenoon, and

1 was under the impression all along that it was sent

on the 25th. When that telegram was prepared by
Dr. Chambers we did not go into the question of

whether or not we would give a lease on the property

to the man who had struck the pay. We did not have

a long discussion there in Chambers' office of giving

a lease and that if you gave a lease at all that you

would give it to the men who had struck the pay on

the ground. It was not talked over between us at
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great length before we wrote the telegram which was

finally sent, and we had not prepared a telegram at

that time covering fifty or seventy-five words. I

should say I did not do that. I told him I could put

all I wanted to say in ten words. I don't know what

you would call it, what he did ; he wrote what I dic-

tated. T talked it over with him when he asked me

that is about all. That telegram does not show that

he had any interest in it. I did not consult him. I

might have gone to Mr. Rinehart and had the tele-

gram written out without consulting Dr. Chambers.

I agreed to deliver the telegram to Mr. Rinehart, and

in regard to consulting Chambers, I had agreed that

I would keep him joosted in regards to every move in

regard to the property, and I was only keeping my
word, in keeping him posted about what I had done

in regard to the lease on the property and the tele-

gram I had sent. I did not tell Mr. Rinehart that I

liad gone in to consult Mr. Chambers, about the kind

of a telegram to be sent. I deny positively that I

ever told Mr. Rinehart that I would go and see my
partner before I would send a telegram to Mr. Chil-

berg; that was all threshed out while Mr. Rinehart

was in the office, when the telegram was delivered and

sent. It is a fact that before that when I first spoke

to Mr. Rinehart about the telegram that I told him

I would have to first go and see and talk with Dr.

Chambers before giving an answer. I do not know
of my own knowledge whether the doctor and Mr.

Eadie discussed the question of letting to these people
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mentioned in the telegram. I do not know whether

or not Dr. Chambers exhibited to Mr. Eadie this deed

to a one-half interest in the Bon Voyage mining

r-laim. I was not present in his office. Mr. Eadie

did not come np on the same boat that I did. I do

not know what boat he came on ; I left ahead of him.

I presume he left very shortly after I left Seattle.

Mr. Eadie did not tell Dr. Chambers and I, in

Seattle, the three of us being i^resent, that he was

taking a boiler up to work the Bon Voyage under an

arrangement that he had for a half interest. I testi-

fied that I wrote the original deed, yes, sir, and that

I wrote in the words one-quarter interest in the deed

originally and the figures 1/4 also. I replied to Mr.

Cochran yesterday that there had been some change

in the part of this deed that was discolored since the

hearing on the injunction along in October. I testify

positively that there has l)een some change of some

kind. There are some marks—if I can see the bill of

sale—have the bill of sale. (Plaintiff's Exhibit No.

1 produced.) Last fall during the argument for

the injunction this was offered in evidence and Mr.

Murane pointed out, l^y putting it under the glass,

that there were marks there that you could distin-

guish, enough that were plain and visible yet and that

you could by looking at it closely distinguish plainly

what they were. I mean that a change has lieen made
since the injunction; that was in October, wlien this

case was started. Also there has been a change

since yesterday in my opinion. In my opinion tliere

is a change since yesterday. I could not say as to the
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possibility of there }3eino; a change in this instrument

between now and to-morrow. I don't think it could

be accounted for by the fact that the instrument has

been handled here a great deal during the trial, not

in so short a time. I could not try to indicate in the

background what I was able to see in the discolored

part, only I think wdiere th this blotch is there is some

different indications than what were on there last

fall. I could not attempt to say that it was done

by some party in the interest of Dr. Chambers. I

don't say who or how it was done. I don't know if

it is possible that it ma}^ have been done when the

instrument was photographed. The interest written

in there before does not stand out so plainly as it did

before. It does not stand out nearly so plain, because

by looking at it closely last fall you could plainly dis-

tinguish the figures and the words one-quarter. The

discoloration on the deed is not the same underneath

as it was. I do not think the outline of the discolor-

ation is the same. I do not think you could see those

black marks out from the edge of it; they did not

extend so far back. But it was darker; you could

see the discoloration clear across the room; it is not

so strong. You could see the discoloration here

across the room, I should say you could. I saw it

there, it was dark. You cannot see it there now, not

so far.

Whereupon the witness was excused.
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Wliereu])on, Mr. F. E. PULLER was recalled, as

a witness on behalf of the defendants, and having;

been duly sworn, testified as follows, to wit:

I hold the offir-ial position of Commissioner and

Recorder in the Nome Mining and Recordin.oj Dis-

trict, and have been such since July 1st, 1906. I was

the L^nited States Commissioner and ex-officio Re-

corder for this precinct on July 20th, 1906. This is

my certificate as recorder, to the instrument which

you hand me, marked Plaintiffs Exhibit No. 1. The

first time I saw that instrument was some two or

three weeks after it was recorded, about the middle

of August, if I remember. I have no recollection of

the instrument or its acknowledgment; I cannot re-

member of ever having seen it except that that is

my signature and seal; I recognize those, but I do

not recognize the instrument nor do I remember

the circumstances, I have no recollection of the

quantum of interest conveyed by that deed at

tliat time. I don't suppose I read the deed over

at all. When the deed was in the Recorder's office

last summer, it was discolored very much more

tha^ at present, where the wrods one-half and the

figures 1/2 are written in, ^-ery much more than it

is now, and also there was some more writing under-

neath there, visible, some marks, but I could not dis-

tinguish what they were at all. They were plainly

visible, and sufficiently visible at that time to show

how the instrument had been altered in that part.

The first time I saw it was a matter of some two or
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three weeks after it was recorded. I saw it there

ill the office. I saw it upon the injunction proceed

-

in.o- in this court; that was the last time that I saw

it until it was produced at this trial, about the middle

of October of last year ; that was the last time I have

seen it until this trial. It was in i^racticall.y the

same condition then as it was when it was in my office

for record. With reference to its condition now and

vv'hen it was offered here at the iuiunctional proceed-

in.^, the discoloration does not show nearly so plain-

ly, and traces of writing underneath have disap-

l>eared that were very ijlainly visible on it at that

time. There had been writing underneath the words

"one-half," and the figures "1/2" in the conveying

clause that were visible at that time. The marks of

writing were plainly visible to the naked eye; very

])lainly visible where the numbers are, and there were

some traces of writing right where the words are.

The,y Avere veiy plain where the "1" is. There are

none of those traces there now that were plainl.y visi-

l)le then. You can't see them there now at all. I

have ejxamined the instrument with a magnifjdng

glass.

Gross-examination.

(By Mr. MURANE.)
The witness continuing : I first saw this deed about

three weeks after it was filed for record in my office.

I would not he sure of the exact date. And I kept

it in my office until the doctor came in in September

some time. He came into my office and got it at that

time. I did not deliver it to him the first time he
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asked for it. I refused to deliver it to liim the first

time. I am not sure whether you were ]3resent or

not. I remember of calling some one's attention to

the alteration at the time and to the exact condition

of the deed. I think you were present probably. I

see traces of some marks there now. The marks I

see look like traces of a pencil-mark. It looks as

though there was a little mark below the line there

(indicating), or had been.

Mr. MURANE.—I will ask you to examine this

word here and see if you cannot see and "h" and an

"e" Tud then a space and then an "r." Just look

at it closely and see if you can't discern those letters

—this mark right here—then a little mark as if there

had been a letter "t" there—do j^ou see a mark

running below the line there? Can't you discern

any evidence of that there ? Do 3^ou not see the evi-

dence of a "t" "h" there.?

The witness continuing: I can't see that there is.

I cannot see anything of that kind there now.

Mr. MURANE.—Question: Now, Judge, will

you testify positively that that instrument has been

changed by any person putting any other marks

there than what it might be possible was changed by

force of nature since it was here upon the trial in

the injunction matter?

Answer : I don 't know how^ much forces of nature

might change it.

Question: Well, will you testify that it has been

changed by any person putting any marks upon it

other than what were there in October last.
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Answer: I say, I don't know how niucli forces of

nature mi^lit ehanj^e its appearance, and I don't

know how such marks came there. I simplj^ say now

that it appears different now from what it did then

;

I am not attempting to ex]3lain how is was changed

The witness continuing : It covered all of this part

here (indicating), and it was much more noticeable.

The discoloration was much more noticeable and

there were some marks under this one figure where

there was some writing noticeable. I cannot remem-

ber what the writing was. I could not make it out.

1 could tell there was a mark under therf^- ^' was

]>eTfectly visible. I examined this paper clOseiV at

the time of the injunction hat so closely as I had

before. I do not see that this discoloration is now

more pronounced under the line than it was when I

examined it before ; no more than it is above the line

that I can see; I don't remember that it was then.

1 don't see that it is any more than there above the

line, or not as much so. The discoloration varies

some; over there in this other place under the line,

it looks to me to be about the same. Under the first

word, the lower portion of the first word, it looks as

if there had been some marks there. I would not at-

tempt to say what it is that appears under the last

letter of the word "One"; it looks to be some mark
there. There was never a time when I could see to

say what that letter was, when I saw this instrument

at any time before ; never to know what letter it was

;

what letters they were; there never was a time; the

instrmnent is about the same as it was at the in-



224 Andre ir Eadic cf al.

(Testimony of P. E. Fuller.)

junction trial, with the differences I have stated l)e-

fore. It was not so great a difference on account of

the discoloration, but you could see those marks un-

derneath the discoloration; they showed then to be

plainly visible that there were some marks there ; I

would not undertake to say what they were at that

time even. I cannot see anything there to say what

it was. I have examined it prett,y closel.y, and I can-

not distinguish any letters underneath any part of

the instrument now and never could.

And thereupon the witness was excused.

And thereupon Mr. O. D. COCHRAN was called

as a witness for the defendants, and being duly

sworn, testified as follows, to wit:

(Questions by Mr. FINK.)

The WITNESS.—My name is O. D. Cochran; I

am an attorney at law. I am one of the attorneys

in this case. I might say I was hired at the time

of the injunction. Referring to Plaintiff's Exhibit

No. 1, which has been introduced in this case, and

particularly to the words one-half and the figures 1/2,

last fall w^hen the application for an injunction pen-

dente lite was being heard in this court, I examined

it very closely and carefully when it was offered in

evidence at the hearing. Under the words "one-

half" there were traces of writing plainly visible at

that time. Under the words one-half there w^ere

traces of a writing there wdiich are now completely

obliterated and none to be found upon the face of

the instrument at that tune. Under the figures

"1/2," I think within that surface there were traces,
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but I don't think they were directly under the figures

there now. I don't think they were so directly un-

der the space they cover now, which the words ''one-

half" cover. There were plainly discernible marks

of former writing which are now completely obliter-

ated. I have not seen that instrument since that

time until it was produced in court. I have exam-

ined the instrument closely during the trial, and

examined it frequently during the hearing for in-

junction, but I never examined it before during the

trial. There is not now on that instrument any traces

whatsoever of any old fomier writing which has been

obliterated by the use of chemicals, and I have exam-

ined it very carefully and closely; I have examined

it carefully with the naked eye and wdth a strong

glass, the strongest glass to be had, and the marks

there, with the glass I can see some traces of, but

no traces of any writing whatsoever, and there are

none there at the present time that can be seen by the

naked eye, nor under the glass, that I can see.

Those traces were plainly discern«ble last fall and

with the naked eye. It w^as contended by plaintiff's

attorney, Mr. Murane, at that time that the old writ-

ing "three-quarters" was visible at that time and

that it contained traces of it upon the instrument

still at that time. I endeavored in open court here

at that time to get these gentlemen, the plaintiffs, to

permit us to take this instrument and have it photo-

graphed, and I further endeavored to have it marked

in the case and kept in the custody of the clerk of

the court. They did not consent to it. They in-
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sistecl on withdrawing it, and it boini;- one of their

private papers did withdraw it, that is, they with-

drew it after that hearing. I have not seen it since

nntil it was produced here in court.

Cross-examination.

(By Mr. GILMORE.)
The witness continuing: Since the application for

the injunction I have not seen this instrument un-

til it was produced here at this trial. I will look at

it again. Looking under your ]3ointer between the

w^ord "one" and "half," I cannot see a letter there;

it is purely phantom
;
purely a ghost. There is noth-

ing there for me or anyone else to see but an illusion.

There is no trace of handwriting there; there are

marks, I admit; but no written letters or words;

there are traces of the action of the acids. I am
Mr. Whittren's attorney, since two or three days ago.

I have been Mr. Eadie's attorney since I was em-

ployed. I was employed and appeared for him in

the injunction hearing: That was one time when I

examined the instrument. That was the first time

that I ever saw it. At that time with the naked

eye I was able to see very plainly some visible marks,

some evidences of marks. I could not decipher

what they were. It was a mooted question what they

were. I could not tell from the instrument itself

what they were; I have my own understanding of

what they were, of course. It is impossible to tell,

looking at it with tlie naked eye, only that the marks
were in the discolored portion where it is now com-
pletely obliterated, but by holding the instrument up
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to the light where the light reflected through it, that

writing had been on there under this discolored por-

tion was plainly discernible. I held the instrument

up to the light so that you could see ink marks upon

it; so that it would appear upon the surface of the

instrument; but you can see no traces of them now
upon any portion of this portion ; there are no traces

of those marks left there now. It was impossible

to tell what the former writing was, but by examin-

ing it closely, holding it up to the lamp you could

plainly discern traces of a fonner writing, but, as

I said, it was impossible to discipher it what the

former writing was, from the instrument itself. I

don't believe anybody in the courtroom has any bet-

ter eyesight than I have, and I could not discipher

what the writing was. I do not think it is possible

that somebody wrote a word '^t" there on the other

side just enough so that j^ou could see traces of a

word written there, or have written an "h" and an

"r" and two ''ee's" on the other side of it so that

traces of the writing would appear upon the right

side. I remember traces of a former writing were

quite plainly visible. It was visible to me and to

others in the courtroom. I cannot see any word

there in the part where I calim to have seen it before.

I don't believe anybody else can without a great

draw on his imagination. I know they can't. I am
not susceptible to impressions ; it is purely phantom.

I do not think that Dr. Chambers was entitled to the

custody of that instrument at the close of the injunc-

tion hearing, under the peculiar circumstances of the



228 Andrew Eadie ct al.

(Testimony of 0. D. Cochran.)

paper itself, or its peculiar condition. At the time I

insisted that it remain in the custody of the clerk

of the court; neither party nor lawyers nor anyone

else, was my protest, but the clerk of the court. You

seem to have taken it from the custod}^ of the clerk,

according to your own statements. I know that the

Court ruled that you were entitled to the custody of

the instrument ; that is the way the Court ruled, but

as a matter of justice we thought we were entitled

to have it preserved in exactly the same condition as

it was when it was presented here, and we also asked

permission to have it photographed in order to pre-

serve a co]3y of it, at least; we didn't want the deed

to keep; we only wanted to preserve it. I do not

make any charges against anybody as having made

a change in this document since then in behalf of

Dr. Chambers. I simply stated the facts that it has

changed. All I know is that it has been changed since

it was here on the injunction hearing, but what was

the motive or who was guilty of it, I don't know. I

argued my reasons for its change to the Court. I

conceived that there was a very competent reason,

and, as any lawyer would, I argued that reason to the

Court, for the other side of the case.

Mr. GILMORE.—Question : If the word '

' three '

'

had been written out, written out across the mark
there shere the word "one" is written out, do you

not see where the end of the word, the double "ee"

would extend beyond the space where the word "one"

now occupies, and does it not appear there now, if
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YOU hold the instrument up to the light and examine

it closely?

Answer: I see there is the wavey edge of the ac-

tion of the acids ; there is no letter or anything that

shapes out like a letter. As a lawyer in this case I

say that his Honor is the one who passes on the law

—

the Court states what the law in this case is; I don't

think there is any misunderstanding on my part of

that matter. You misunderstood the Court's ruling

in the matter of admitting this instrument, Mr. Gil-

more; even if the conveying declaration showed a

change that the Court said it didn't show, it is upon

us to show that it does show, and in assimiing there

to have been evidences of a former writing there

underneath, upon this altered instrument that was

apparent at a fonner time, and which we are en-

deavoring to show were there, but have disappeared.

I could not say that there were marks there that

I could not read, Ijut which were evidence of former

writing; I could not say what they were; I could

not pretend to know what they were; I could not

read them. There were some marks upon the face of

this instrument here in an important part, the con-

veying clause, which I did not pretend to be able to

decipher.

AVhereupon the witness was excused.
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And thereupon Mr. FRANK H. WASKEY, one

of the defendants, was called as a witness on h^rhalf

of the defendants, and bein^ duly sworn, testified as

follows

:

The WITNESS.—My name is Frank H. Waskey.

I am one of the parties defendant in tliis lawsuit.

I am one of the lessees of the Bon Voyage Mining

Claim.

Mr. FINK.—We will offer a certified copy of the

indenture of lease made and entered into on the 11th

day of June, 1906, between Andrew Eadie and J. Pot-

ter Whittren, of Nome, Alaska, of a portion of the

Bon Voyage mining claim.

Whereupon the said paper referred to was re-

ceived in evidence, marked Defendants' Exhibit "G,"

the reading of the same to the jury at this time duly

waived, and was in the words and figures following,

to wit

:

Defendant's Exhibit *'G."

LEASE, JUNE 11, 1906, EADIE, WHITTBEN
AND WASKEY.

#36729.

THIS INDENTURE, made this 11th day of June,

in the year nineteen hundred and six, between AN-
DREW EADIE and J. POTTER WHITTREN,
both of Nome, Alaska, lessors, and F. H. WASKEY,
of the same place, lessee, WITNESSETH:
That the said lessors for and in consideration of

the rents, royalties, covenants and agreements here-
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inafter reserved and contained and by the said lessee

to be paid, kept and performed, do hereby lease, de-

mise and let unto the said lessee all the following-de-

scribed lands and premises, situate in Cape Nome
mining and recording district, District of Alaska, to

wit: Commencing at the southwest corner stake of

the Bon Voyage Pacer Mining Caim ; thence north-

erly along the westerly boundary line of said mining

claim 1320 feet to the northwest corner thereof;

thence easterly along the northerly boundary line of

said mining claim 220 feet; thence southerly 1320

feet to the southerly boundar}^ line of said mining

claim ; thence westerly 220 feet to the point and place

of beginning; being a part of the said Bon Voyage

Placer Mining Claim, the location notice whereof is

of record in the office of the recorder of said Cape

Nome recording district, in Book 99, at page 296, of

the records of the said district.

To have and to hold all and singular the said de-

mised i^remises, together with the appurtenances,

unto the said lessee for the tenn commencing on the

date hereof and expiring at noon on the first day of

June, nineteen hundred and eight, unless sooner for-

feited or detemiined through the violation by the said

lessee of any covenant or agreement hereinafter con-

tained and by him to be kept and perfomied.

And in consideration of such demise and lease the

said lessee does covenant and agree with the said les-

sors as follows, to wit:
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1. To enter npon the said premises within five

days from the date hereof and thereafter to prospect,

work and mine the same in good and miner-like man-

ner, so as to take out the greatest x^ossible amount of

gold and gold-dust therefrom with due regard to the

continued future working of the said mining claim

and the preservation of the same as a workable mine,

and so to prospect, work and mine the said premises

steadily and continuously during the term of this

lease ; cessation of labor for a period of ten days to

be deemed a violation of this agreement.

2. To properly timber all shafts and to keep all

shafts, tunnels, drifts and stopes clear and in good

and safe condition.

3. To allow the said lessors and their agent or

agents at all times to enter upon and into all parts of

the said premises for j)urix>ses of inspection and to

be present and to assist at all cleanups, tlie retorting

of the amalgam, and the weighing of the retort.

4. To give to the said lessors, at Nome, Alaska, at

east ten hours' notice of each and every cleanup, and

to make no cleanup without giving such notice.

5. To make and file for record an affidavit of the

performance of the required aimual labor upon the

said mining claim during each calendar year of the

term of this lease.

6. To pay to the said lessors, as royalty, thirty-

five per centum (35%) of all gold, gold-dust and

other precious minerals and metals mined or extract-

ed from the said premises during the tenn of this
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lease and to pay and deliver to the said lessors such

royalty out of, and immediatel}" after, each and every

cleanup.

7. To allow no person or persons not in privity

with the said parties hereto to take or hold possession

of the said premises, or any part thereof, rmder any

pretense whatever, during the said tenn.

8. Not to assign this lease, or any interest therein,

and not to sub-let the said premises, or any part

thereof, without the written consent of the said les-

sors.

. 9. To quit and deliver up to the said

F. E. F. lessors the possession of the said premises.

A^. P. X X in good order and condition

for continued future mining, without de-

mand or further notice, on said first day of June,

1908, or at any time previous upon demand for for-

feiture.

It is expressly agreed that upon the violation by

the said lessee of any covenant or agreement herein

contained this lease and the term hereof shall, at the

option of the lessors, become forfeited and deter-

mined, and the said lessors may at once enter into

the possession of the said premises and remove any

and all persons found thereon.

Each and every part and covenant hereof shall ex-

tend to and be binding upon the heirs, executors, ad-

ministrators and assigns of the said lessors, and, at

tlie oi)tion of the lessors, the executors, a-sministrators

and assigns of the said lessee.
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In witness whereof the said parties have hereunto

set their liands and seals the day and year first above

written.

Done in triplicate.

ANDREW EADIE. [Seal]

J. POTTER WHITTREN. [Seal]

F. H. WASKEY. [Seal]

Signed, sealed and delivered in the presence of

:

F. E. FULLER.
A. G. BLAKE.

District of Alaska,

Cape Nome Percinc.t,—ss.

This is to certify that on this 11th day of June,

A. D. 1906, before me, the undersigned, a Notary

Public in and for the District aforesaid, duly com-

missioned and qualified, personally came Andrew

Eadie, J. Potter Whittren and F. H. Waskey, to me

l^nown, and known to be the same persons described

in and wdiose names are subscribed to the within in-

strument, and acknowledged that they executed tlie

same freely and voluntarily.

Witness my hand and notarial seal this 11th day

of June, A. D. 1906.

[Notarial Seal] F. E. FULLER,
Notary Public for Alaska.

Filed for record Aug. 22, 1906, 2 :20 P. M.

Request of F. H. Waskey.
F. E. FULLER,

'I Recorder.

F. R. Cowden,

Deputy.

(Vol. 164, page 133.)
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United States of America,

District of Alaska,

Preeinet of Cape Nome,—ss.

I, F. E. Fuller, United States Commissioner and

Ex-Officio Recorder in and for the Precinct of Cape

Nome, in the Second Judicial Division of the District

of Alaska, do hereby certify that the above and fore-

going is a true, full and complete copy of Instrument

numbered 36729, the same being lease from Andrew

Eadie and J. Potter Whittren to F. H. Waskey, as

the same appears of record in Volume 164, at page

133, thereof, of the records of my office.

Witness my hand and the seal of said office this

28th day of August, 1907.

[Official Seal] F. E. FULLER,
Recorder.

The witness, continuing: The first lease was to

two hundred and twenty feet off the westerly side

line of the Bon Voyage, to one-third of the claim.

Mr. FINK.—We next offer in evidence a certified

copy of an agreement and lease made on the 20th day

of June, 1906, by and between Andrew Eadie and J.

Potter Whittren, party of the first part, and Frank

H. Waskey, party of the second part, to the easterly

four hundred and forty feet of the Bon Voyage min-

ing claim.

Whereupon the paper referred to is received in

evidence, marked Defendants' Exhibit "H," the

reading of the same to the jury at this time being
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duly waived, and is in the words and figures follow-

ing, to wit

:

Defendant's Exhibit "H."

LEASE, JUNE 20, 1906, EADIE, WHITTREN
AND WASKEY.

36869.

AGREEMENT.
Tliis Agreement made this 20th day of June, in

the year nineteen hundred and six, By and Between

Andrew Eadie, J. Potter Whittren and F. H. Was-

key, all of Nome, Alaska.

WITNESSETH:
Whereas, the said Eadie and Whittren are the own-

ers of the Bon Voyage Placer Min^/?? Claim, situate

in the Cape Nome Mining District, Alaska, the loca-

tion notice whereof is of record in the office of the

Recorder of the Cape Nome Recording District, in

}x)ok 99, at page 296, of the records of said District

;

And Whereas, the said Eadie and Waskey desire

to work and mine the easterly 440 feet of the said

mining claim, being all of the said claim not hereto-

fore leased by the said Eadie and Whittren to the

said Waskey;

Now, Therefore, in consideration of tlie premises

and of the sum of One ($1.00) Dollar, l)y the said

parties paid each to the other, the receipt whereof is

hereby acknowledged, and of the covenants and

agreements hereinafter contained, it is agreed as fol-

lows :
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The said Eadie and Waskey agree to enter^^ npon
the said premises within one days from the date here-

of, and thereafter to prospect, work and mine the same
in good and miner-like manner, so as to take ont the

greatest amount of gokl and gold-dust therefrom,

with due regard to the continued future working of

the said premises and the preservation of the same
as a workable mine, and so to prospect, work and
mine the said premises steadily and continuously for

the full term of two (2) years from the date hereof,

or until said premises shall have l^een thoroughlv
and completely mined and worked out ; cessation of

labor for a period of ten (10) days to be deemed a

Tiolation of this agreement

;

To properly timber all shafts and keep all shafts,

tunnels, drifts and stopes clear and in good and safe

condition.

To allow the said Whittren or his agent at all times
to enter upon and into all parts of the said premises
for purposes of inspection, and to be present and to

assist at all cleanups, the retorting of the amalgam,
and the weighing of the retort, and to give said Whit-
tren, or his agent, due notice of each and every clean-

up.

It is agreed that of all gold, gold-dust and other

precious minerals or metals mined or extracted from
the said premises b.v the said Eadie and Waskey,
under this agreement, one-eighth (i/s) part shall be

paid and delivered to said Wliittren immediately

aftei- each and every cleanup, and one-eighth (Yg)
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part to tlie said Eadie, and the remainder shall be

retained by and eqnally divided between the said

Waskey and Eadie, after paying from

such remainder all costs and expenses of

mining and operating under this agree-

F. E. F. ment; tJie expense of first locating pay,

N. P. however, to be borne solely by said

Waskey.

In Witness Whereof, the said parties have here-

unto set their hands and seals in triplicate, the day

and year first above written.

J. POTTER WHITTREN. [Seal]

ANDREW EADIE. [Seal]

F. H. WASKEY. [Seal]

Signed, sealed and delivered in the presence of:

P. D. OVERFIELD.

District of Alaska,

Cape Nome Precinct,—ss.

IThis is to certify that on this 30th day of August,

A. D. 1906, before me, the undersigned, a Notary

Public in and for the District aforesaid, duly com-

missioned and qualified personally came Andrew

Eadie, J. Potter Whittren, and F. H. Waskey, to me

known, and known to be the same persons described

in and whose name are subscribed to the within in-

stiimient and acknowledged that they executed the

same freelv and voluntarily.
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Witness my hand and notarial seal this 30th day

of August, A. D. 1906.

[Notarial Seal] F. E. FULLER,
Notary Public for Alaska.

Filed for record Aug. 30, 1906, 2 :50 P. U.

Request of F. H. Waskey.

F. E. FULLER,
Recorder.

F. R. Cowden,

Deputy.

Vol. 161, page 138.

LTnited States of America,

District of Alaska,

Precinct of Cape Nome,—ss.

I, F. E. Fuller, United States Commissioner and

Ex-Officio Recorder in and for the Precinct of Cape

Nome in the Second Judicial Division of the District

of Alaska, do hereby certify that the above and fore-

going is a true, full and complete copy of Instru-

ment numbered 36869, the same being Agreement be-

tween Andrew Eadie, J. Potter Whittren and F. H.

Waskey, as the same appears of record in Volume

164 at page 138 thereof of the records of my office.

Witness ni}^ hand and the seal of the said office

this 28th day of August, 1907.

[Official Seal] F. E. FULLER,
Recorder.

The witness continuing: June 20th, 1906, is the

correct date of the execution of that lease. The lease

was given to me on the 20th day of June.
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Mr. FINK.—Question: At the time of the execu-

tion of this lease, and prior thereto, that is, prior to

the execution, on the 20th clay of June, 1906, had you

any knowledge whatsoever of any claim by the plain-

tiff Dr. Chambers, of any interest in the Bon Voj^age

claim, whatsoever ?

Mr. jMURANE.—We make the objection to this

question as wholly irrelevant and immaterial, and

not tending to prove or disapprove any of the issues

in this case, first for the reason that it a])pears from

the answers interposed by the defendants that they

are not in a position to claim any l^enefit of the stat-

utes of Alaska in regard to bona fide purchasers ; for

the further reason that it is not sufficiently pleaded

in their answers, sufficient facts to entitle them to

prove that t they are bona fide purchasers without

notice at all; fui'ther that they are not purchasers

within the meaning of the statute.

And thereupon, in open court, it was conceeded be-

tween the parties hereto that the deed to one-half in-

terest in and to the Bon Voyage claim held by Dr.

Chambers was recorded on the 20th day of June,

1906, the date of the deed being April 21, 1902 ; that

the first lease to Waskey is dated June 11th, 1906;

and the second one June 20th, 1906; the first lease

was recorded August 20th, and the second lease was

recorded August 30th, 1906.

The COURT.—We sustain the objection to this

question on the first ground; we sustain the objec-

tions also upon the second ground; as to the third
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ground we do not tbink it necessary to pass upon that

question.

Mr. FINK.—I want to make an offer to prove in

order to preserve the record, if the Court please.

The COURT.—You may do that.

Mr. FINK.—We offer to prove by the witness

Frank H. Waskey that he executed and lease (Ex-

hibit "(x")—the lease and contract June 20th, 1906,

and also the lease and contract Exhibit "H" on the

20th day of June, 1906, certified copies of which have

been introduced in evidence and which are pleaded

in the answer in good faith, without any notice or

knowledge whatsoever as to any claim of the j^lain-

tiff' Chambers to the premises or any portion thereof,

or any interest therein whatsoever ; that he executed

said leases and contracts for a valuable considera-

tion, and immediately after the execution thereof

entered into the actual occupancy and possession of

the mine under and by virtue of the leases and con-

tracts referred to.

In connection with the offer, I desire to state the

purposes of the offer.

This proof is offered for the purpose of showing

that the defendant is an innocent purchaser, and that

forthwith after the delivery of the said leases and

contracts proceeded by the expenditure of large simis

of money, to wit : several thousands of dollars to de-

velope and prospect said mining claim and to open

the same up as a workable mine, all of which said ex-

penditures were made in perfect good faith under
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the leases and contracts aforesaid and i^rior to the

time that said Waskey had any knowledge or notice

whatsoe^'er of the claim of Dr. Chamhers, and that

said expenditures would not have been made nor said

leases would have not have been entered into nor said

developtanent work have been done or the money ex-

pended as hereinbefore stated by Mr. Wasky, had

the said Waskey had any notice or knowledge what-

soever of the claims of the plaintiff, Dr. Chambers.

Mr. MURANE.—To all of which offer the plain-

tiff objects with the excej)tion that we are willing for

him to show, if he has testimony to show it, that ]Mr.

Waskey entered into the possession under the leases

in controversy or in question, of the property in con-

troversy; we are willing also for him to show, if he

can show it by proper testimony, that he expended

money upon tliis property after entering into the

leases. That is not a part of our objection to that

portion of the offer ; we think perhaps they would be

entitled to show that. To that ])ortion of the offer,

however, which goes to the question of notice, and

the bona fides of the transaction we do object to on

the ground that it is immaterial.

We desire to enter the objection of the offer of

testimony made l)y tlie defendants on the ground

that it is wliolly irrelevant and imaterial; and does

not pix)ve or tend to prove or tend to prove any of

the issues in this case ; that it has already been ruled

upon by the Court, except that portion of the offer

which refers to the defendant Waskey having en-
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tered into the leases introduced in evidence and hav-

ing- under said leases expended money in developing

said mine ; those two items of the offer we do not ob-

ject to the testimony of.

The COUET.—We sustain the objection to the

offer according to its terms.

To which ruling of the Court the defendants and

each of them then and there excepted, which excef)-

tions were allowed by the Court.

The witness continuing: I entered under

the leases into the possession of the portions,

respectively of the Bon Voyage claim mentioned in

the leases themselves. I expended money in opening

up and developing the mine.

Mr. FINK.—Question: AVas that prior to any

knowledge you had of Dr. Chambers' claim?

Mr. MURANE.—That is objected to as w4iolly im-

material and irrelevant and having been already

ruled upon the offer made, by the Court.

The COURT.—Objection sustained.

To which ruling of the Court the defendants and

each of them then and there excepted, which excep-

tions were allowed by the Court.

Mr. FINK.—Question: How much money did

you expend in good faith under and by virtue of the

leases and contracts introduced in evidence here

—

that is, how much monej^ did j^ou expend, in good

faith, under the leases and contracts that you entered

into possession under on the Bon Voyage, prior to

the time that you had any notice or knowledge what-

soever of the claim of Dr. Chambers?



244 Andreiv Each'c d al.

(Testimony of Frank H. Waskey.)

Mr. MURANE.—That is objected to upon the

grounds that it has been heretofore ruled upon by the

Court; that it is wholly irrelevant and immaterial,

and is the same question which was passed upon in

the offer made b}" the defendants.

The COURT.—Objection sustained. It is only a

change in the way the question is put, but is virtu-

all}" the same question.

To which ruling of the Court the defendants, and

each of them, then and there excepted, which excep-

tions were allowed by the Court.

Mr. FINK.—I think that is all I care to ask the

witness, but, with the yjermission of the Court, Mr.

Orton will take up another line of the examination.

The witness continuing : I think it was on the 14th

of June, 1906, that I went into possession of that

portion of the Bon Voyage claim referred to in the

first lease set forth in my answer. I continued to

work the mine and operate on this claim up to the

time the injunction was issued against me last fall. T

spent money in so doing. I commenced drift mining

in the fall of 1898, in Southern Alaska, and I have

done drift mining, either personally myself or under

my supervision ever since, every year since 1898. I

know some things al)out drift mining. I have o])er-

ated mines on as large a scale as are usually operated

in this country, or Alaska. I helped to operate the

Snowflake ; that is a good-sized drift mine. I did, to

the best of my judgment, conduct the operations on

the easterly portion of the Bon Voyage mine, being

the operations under the first lease, in a workman-
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like, and economical manner. To the best of my

judgment, they were conducted in a careful, work-

man-like and economical manner. I think, as I rec-

ollect it, nearly all of the gold that has come from

the westerly portion has not yet been sluiced up;

there is a large dump extracted from the easterly

portion which has never been sluiced up. There is

a large dump extracted from the easterly portion

that has not been sluiced up. I kept a bookkeeper.

I had set down in my books the amount of gold which

I took out, the total amount. I should say it was set

do^^^l correctly. Eddie Breen was my bookkeeper.

I believe the books are in the vault, or are in a safe

down at the bank; all of my books were placed there

for safekeeping when I went out and I am told that

these books are there yet; I think the books are all

here in the vault. I told Mr. Breen that he had beter

lock them up last fall, and I haven't seen them any

more since then. I don't see Mr. Breen here in court

this morning, but I could telephone out and get them

here in a very short time by sending a team for them.

These books contain the amounts of my receipts and

expenditures in the operating of these leases. By a

reference to my books I believe I could tell the re-

sult of my operations on the westerly portion of this

ground in conjunction with Mr. Eadie, the total op-

erations of myself and Mr. Eadie, and the results of

my operations alone on the easterly portion. I com-

menced mining on the Bon Voyage, I think it was on

the 1-ith of June, on the westerly shaft as I re-

mem})er, 1906. I began by sinking a hole to bedrock
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trying to search for the pay. I commenced on the

easterly shaft on the 20th of June, I believe, and pro-

ceeded there in the same manner. Approximately

about seventy-five thousand dollars has been sluiced

up altogether. The books state the amount of the

expenditures correctly, as I remember they were ap-

proximately about fourteen or fifteen thousand on

the westerly shaft, and as I remember it there was

something about eighteen thousand—that is purely

a matter from memory ; I have not seen the books re-

cently ; a matter of eighteen thousand from the east-

erly shaft. Mr. Breen will be able to give us the ex-

act figures from the liooks, it was somewhere around

eighteen thousand dollars. I worked out there my-

self superintending operations last sunmier and last

fall. To the best of my recollection I have never re-

ceived any wages or salary or anything of that sort

;

I am quite sure that I didn't. Mr. Joe Crabtree had

charge of the work on that portion of the mine dur-

ing my absence on the outside last winter. I don't

know as a matter of fact wdiether Mr. Joe Crabtree

received any ^vages tliat are entered on this book.

These expenditures, such as I have stated and as are

set forth in these books, WTre necessary and in my

opinion very reasonable. I think I mined this

ground in a careful and economical way. Either Mr.

Crabtree or myself. During all this time either Mr.

Crabtree or myself superintended the operation of

this mine. I don't know how much the supervision

of the mine by Mr. Joe Crabtree and myself would

to
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be worth; I have never worked for wages in this

eountr}^ ; I have hired a number of others, and I have

always considered I was worth the same personally.

I have hired men to supervise the operations of mines

of considerable size, and know somewhat w^hat the

value of such services are reasonably worth. A com-

petent man such as we like to have in the operation

of a mine such as the mine in question, to attend

to the mine and business affairs and matters along

that line, besides all these other little difficulties that

arise in this country, I should think would he worth

at least fifteen dollars a day; I don't Imow of any

man that could be hired for that amount, any com-

petent man that there is in^ the country to be hired

for that amount, or wasn't at that time, not such a

person as one would naturally hire to look after the

detail work in this country of a mine of that char-

acter. There are only a few of them in the country.

In referring to little matters that may arise, I do not

refer to litigation, but I find that there are many

matters that require considerable looking after, and

these are the matters I refer to. I refer to the ac-

tive management of the mine and looking after the

operation and interests. Mr. Crabtree was a compe-

tent man, I have reason to believe that his wages

were entered in the books ; I believe they were. I do

not know whether they were paid.

Mr. ORTON.—Question: After commencing to

mine, were an}^ adverse claims made on this part of

the ground by any third party %
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Mr. MURANE.—That is objected to as wholly im-

material and irrelevant and not proper to i^o into

^in this ease ; any adverse claims made by any third

party are certainly not binding upon Dr. Chambers

aside from claims made by him.

Mr. ORTON.—We want to show that he has been

charged in these expenditures defending the title and

possession of this ground by adverse claims made by

Otto Halla and others.

Mr. MURANE.—What he has spent in defending

his own title and Mr. Eadie 's title, or anything of

that kind certainly would not be a proper subject of

inquiry in this case. We are willing to allow all rea-

sonable expenses, ])ut we don't want to go into the

question of adverse title in this case.

The COURT.—All that can be charged as the

usual and ordinary expenditures. Objection sus-

tained.

To wdiich reuling of the Court, the defendants and

each of them then and tliere excei3ted, which ex(^ep-

tions were allowed by the Court.

The witness continuing: I think the original

leases are in the safety deposit vault. I can go donir

and get them in a few minutes, if I can leave the wit-

ness-stand.

Mr. ORTON.—We offer to prove that after Mr.

Waskey obtained the leases set forth in the pleadings

and entered into the possession and began to mine

tliis ground that two separate suits were l)rought

against him by third parties claiming portions of tliis



vs. J. J. Chamhers. 249

(Testimony of Frank H. Waskey.)

ground, and particularly that portion of the ground

where the pay was, being a suit under a subsequent

location; that those suits are still pending undeter-

mined; that the parties bringing these suits claim a

title adverse to Dr. Chambers, as well as adverse to

Mr. Waskey, and the parties from whom he got his

leases; that he had reasonably expended large sums

of money in those eases, in excess of five thousand dol-

lars and has incurred other expenses for which he has

become liable and are not yet paid in excess of five

thousand dollars ; that such expenditures were neces-

sary, reasonable and proper for the pur]>ose of de-

fending and protecting his title and possession of the

premises as against these third parties, and in no

way connected with Dr. Chambers, and antagonistic

to him.

Mr. MURANE.—We object to the offer upon the

grounds heretofore set forth, in the grounds of my
objection to this class of testimony.

The COUET.—We sustain the objection.

To which ruling of the Court the defendants then

and there excepted, which exceptions were allowed

by the Court.

Mr. COCHRAN.—On behalf of the defendant

Eadie, in addition to the oifer to prove alread}^ stated

by Mr. Orton, I desire to state the following

:

I offer to x^rove by the witness now upon the stand,

the defendant Waskey, that large expenditures were

made in conformity with the olfer just made by Mr.

Orton, and that in defending the title to the Bon
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Voyage claim as against the claims of third parties,

that such expenditures were made in accordance with

an agreement made at the time of the execution of

the leases mider which the defendant Waskey holds,

which is a condition given in the lease; in other

words, we offer to prove by the witness upon the

stand that as a condition to the execution of the leases

under which he holds, he agreed to defend and pay

part of the expenses of defending the title to the Bon

Voyage claim against the claims of third parties

claiming ownership in the ground adverse to the title

of Whittren, and the alleged title of the plaintiff in

this case.

Mr. MURANE.—We make the objection to that

offer that it is immaterial and irrelevant, and that no

such expenditure, such as is contemplated under any

iiile of law and under the rule allowing the defendant

his expenses made in good faith in the mining and

developing of the Bon Voyage claim.

The COURT.—Objection sustained.

To which ruling of the Court the defendants and

(iach of them then and there excepted, which excep-

(ions were allowed by the Court.

Mr. COCHRAN.—I don't mean to be understood

that there was any contract of that kind l)et\vcen the

l)laintiff and these defendants ; the contract referred

to was between Eadie and Waskey and Waskey and

Whittren.

The COURT.—Yes; we understand that.

(Whereupon a certain i3ai3er writing was pro-

duced.)
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Mr. ORTON.—We have here the original lease

executed on the 11th day of June, 1906.

Mr. GILMORE.—No objection to putting in the

original.

The witness continuing: That is my signature.

(Referring to the paper.)

Mr. GILMORE.—We admit the signatures and

execution of the leases, both of them, and for the pur-

poses of the record are willing to have the two leases,

in the original substituted for the certified copies

which have heretofore been introduced in evidence.

Whereupon the papers were received in evidence,

marked Defendants' Exhibits "I" and "J" re-

spectively, and were read to the jury and were in the

words and figures following, to wit:

Defendants' Exhibit "I."

LEASE, JUNE 11, 1906, EADIE, AVHITTREN
AND WASKEY.

This Indenture made this eleventh day of June

in the year nineteen hundred and six, between An-

drew Eadie and J. Potter Whittren, both of Nome,

Alaska, lessors, and F. H. Waskey, of the same place,

lessee, witnesseth

:

That the said lessors for and in consideration of

the rents, royalties, covenants and agreements here-

inafter reserved and contained and by the said lessee

to be paid, kept and performed, do hereby lease,

demise and let unto the said lessee all the following-

described lands and premises situate in Cape Nome
mining and recording district. District of Alaska, to
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wit: Commencing at the southwest corner stake of

the Bon Voyage Placer Mining Claim ; thence north-

erly along the westerly boundary line of the said min-

ing claim 1320 feet to the northwest corner thereof;

thence easterly along the northerly boundary li,ne of

said mining claim 220 feet ; thence southerly 1320 feet

to tlie southerly boundary line of said mining claim

;

then.se westerly 220 feet to the point and place of

beginning; being a part of the said Bon Voyage

Placer Mining Claim, the location notice whereof is

of record in the office of the recorder of said Cape

Nome recording district in l)ook 99 at page 296 of

the records of the said district.

To have and to hold all and singular the said de-

mised premises, together with the appurtenances,

unto the said lessee for the term commencing on the

date hereof and expiring at noon on the first day of

June, nineteen hundred and eight, unless sooner for-

feited or determined through the violation by the

said lessee of any covenant or agreement hereinafter

contained and ])y him to be kept and performed.

And in consideration of such demise and lease the

said lessee does covenant and agree with the said

lessors as follows, to wit:

1. To enter upon the said premises within five

days from the date hereof and thereafter to prospect,

work and mine the same in good and miner-like

manner so as to take out the greatest amount of gold

and gold-dust tlierefrom, with due regard to the con-

tinued future working of the said mineing claim and
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the ijresen^ation of the same as a workable mine, and

so to pi\3spect, work and mine the said premises

steadily and continuously during the term of this

lease; cessation of labor for a period of ten days to

])e deemed a violation of this agreement.

2. To properly timber all shafts and keep all

shafts, tunnels, drifts and stopes clear and in good

and safe condition.

3. To allow the said lessors and their agent, or

agents, at all times to enter upon and into all parts

of the said premises, for purposes of inspection, and

to be present and to assist at all cleanups, the retort-

ing of the amalgam, and the weighing of the retort.

4. To give to the said lessors, at Nome, Alaska, at

least ten hours ' notice of each and every cleanup, and

to make no cleanup without giving such notice.

5. To make and file for record an affidavit of the

performance of the required annual labor upon the

said mining claim, duiing each calandev year of the

tenn of this lease.

6. To pay to the said lessors, as royalty, thirty-

five per centum (35%) of all gold, gold-dust, and

other precious minerals and metals mined or ex-

tracted from said premises during the term of this

lease; J/, and to pay and deliver to the said lessoi's such

royalty out of and inunediately after each and every

cleanup.

7. To allow no person or persons not in privity

with the said i3ai'ties hereto to take or hold iDOSsession
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of the said premises, or any part thereof, under any

pretense whatever, during the said term.

8. Not to assign this lease, or any interest herein,

and not to sublet the said premises, or any part

thereof, Avithout the written consent of the said

lessors.

9. To (juit and deliver up to the said

F. E. F. lessors the possession of the said premises

N. P. X X in good order and condition

for continued future mining, without de-

mand or further notice, on said first day of June,

1908, or at any time i)revious upon demand for for-

feiture.

It is expressly agreed that, upon the violation by

the said lessee of any covenant or agreement herein

contained, diis lease, and the term hereof, shall, at

the option of the lessors, become forfeited and deter-

mined, and the said lessore may at once enter into

the possession of the said premises and remove any

and all persons found thereon.

Each and every part and covenant hereof shall ex-

tend to and be binding upon the heirs, executors, ad-

ministrators and assigns of the lessors, and at the

option of the lessors, the executors, administrators

and assigns of the said lessee.
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In witness whereof, the said parties have herennto

set their hands and seals the day and year first above

written.

Done in triplicate.

ANDREW EADIE. [Seal]

J. POTTER WHITTREN. [Seal]

FRANK H. WASKEY. [Seal]

Signed, sealed and delivered in the presence of

:

F. E. FULLER.
A. G. BLAKE.

District of Alaska,

Cape Nome Precinct,—ss.

This is to certify that on the 11th day of June, A.

D. 1906, before me, the undersigned, a Notary Public

in and for the District aforesaid, duly coimnissioned

and qualified, pei*sonally came Andrew Eadie, J. Pot-

ter Whittren and F. H. Waskey, to me known and

known to be the same persons described in and whose

names are subscribed to the within instrument, and

acknowledged that the}^ executed the same freely and

voluntarily.

Witness my hand and notarial seal this 11th day

of June, A. D. 1906.

[Notarial Seal] F. E. FULLER,
Notary Public for Alaska.



256 Andrew Eadie et al.

(Testimony of Frank H. Waskey.)

Defendants' Exhibit "J."

AGREEMENT, JUNE 20, 1906, EADIE, WHIT-
TREN AND WASKEY.

This agreement made this 20th day of June,

in the year ninet^reen hundred and six, By and Be-

tween Andrew Eadie, J. Potter Whittren and F. H.

Waskey, all of Nome, Alaska,

WITNESSETH:
Whereas, the said Eadie and Whittren are the

owners of the Bon Voyage Placer Mining Claim,

situate in the Cape Nome Mining District, Alaska,

the locaition notice whereof is of record in the office

of the l^ecorder of the Oape Nome Recording Dis-

trict, in book 99 of the Records of said District;

And Whereas, the said Eadie and Waskey desire

to work and mine the easterly 440 feet of s-aid mining

claim, being all of the said claim not heretofore

leased by the said Eadie and Whittren to the said

AVaskey

;

Now, therefore, in consideration of the premises

and of the sum of One ($1.00) Dollar, by the said

parties paid, each to the 'Ofther, the receipt whereof is

hereby acknowledged, and of the covenants and

agreements hereinafter contained, it is agreed as fol-

lows :

The said Eadie and Waskey agree 'to enter upon

the said premises mthin one days from the date here-

of, and thereafter to prospect, ^^T)rk and mine the

same in good and miner-like manner so as to take out
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the greatest amount of gold and gold-dust therefrom,

with due regard to the continued future working of

the said premises and the preservation of the same

as a workable mine, and so to prospect, work and

mine the said premises steadi/ and continuously for

the full tenn of two (2) years from the date hereof,

or until said premises shall have been thoroughly and

eompletel}" mined and worked out ; cessation of labor

for a period of ten (10) days to be deemed a viola-

tion of this agreement
;

To properly timber all shafts and to keep all shafts,

tunnels, drifts and stopes clear and in good and safe

condition

:

To allow the said Whittren or his agent at all

times to enter upon and into all parts of the said

premises for purposes of inspection, and to be pre-

sent and to assist at all cleaimps, the retorting of

the amalgam, and the weighing of the retort, and to

give said Whittren or his agent due notice of each

and every cleanup.

It is agreed that of all the gold, gold-dust and other

precious minerals and metals mined or extracted

from the said premises by the said Eadie and Was-

key, under this agreement, one-eighth (1/8) paii:

shall be paid and delivered to said Whittren im-

mediately after each and every cleanup, and one-

eighth (1/8) part to the said Eadie, and the re-

mainder shall be retained by, and equally divided

between, the said Waskey and Eadie, after pay-

ins from such remainder all costs and expenses of
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mining and operating under tliis agrec-

F. E. F. nient; the expense of -first locating pay,

N. P. however, to he home solely hy said Waskey.

In witness whereof, the said parties have hereunto

set their hands and seals in triplicate, the day and

year first above written.

J. POTTER WHITTREN. [Seal]

ANDREW EADIE. [Seal]

F. H. WASKEY. [Seal]

Signed, sealed and delivered in the presence of:

P. D. OVERFIELD.
F. E. FULLER.

District of Alaska,

Cajje Nome Precinct,—ss.

This is to certify that on this 30tli day of August,

A. D. 1906, before me, the undersigned, a Notary

Public in and for the District aforesaid, duly com-

missioned and qualified, personally came Andrew

Eadie, J. Potter Whittren and F. H. Waskey, to me
known and known to be the same pereons described

in and Avhose names are subscribed to the within in-

strument and acknowledged that they executed the

same freely and voluntarily.

Witness my hand and Notarial Seal this 30th day

of August, A. D. 1906.

[Notarial Seal] F. E. FULLER,
Notary Public for Alaska.

Cross-examination by Mr. MURANE.
The witness continuing: I don't know whether

there were any cleanups made from the dumps that
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were extracted this winter or not; I don't know as to

that. In our operations last fall we unintentionally

got over the line onto the easterly portion and some

of the ground that was sluiced up came from the east-

erly mhft, through the shaft on the westerly hole , and

when that fact was recognized, then I know we

recognized the difference in the royalty between

twenty-five and thirty-five per cent in order to ac-

count properly as nearly as possible with. the way

we held our leases. It was simply extracted for a

time by mistake and came out of the holes on the

w^esterl}^ portion. I think that some of the gravel

taken out of the easterly hole has been washed. I

think it has been sluiced, but I don't think it has been

cleaned up. I do not know exactly ; it is my impres-

sion that some of it has been washed but not cleaned

up ; I don't know just bow I got that impression now.

I don't know. I understood it was some way, some

of it had been washed this summer along after I came

in. What I have heard or learned about the opera-

tion has been just generally what I have learned

from others about the situation out there. I was not

there during the ox)erations last \^anter after the close

of navigation. It is m}^ best recollection and judg-

ment, from what I know, and what I have seen and

learned, that what has been cleaned up came from

the westerly hole. It is my impression from what

I have seen and learned that there have been

no cleanups made from the easterly shaft. All

that has been sluiced still remains in the boxes. That
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is not included in the seventy-five thousand; the

seventy-five thousand is what has been really ex-

tracted, and it is my impression that that has been

taken from the westerly shaft. I think one of us is

mistaken in this testimony—I think pi'obably it is

my mistake, but I think I made a mistake in saying

that my expenses were eighteen thousand from the

^easterly shaft; I think the expenditures were four-

teen thousand from the easterly shaft, and eighteen

thousand from the westerly ; I have not given any of

the details in regard to these expenditures ; those are

the expenditures in the books, as I recall now. That

does not include expenditures in this case. I am
just referring to what they were up to the time of the

allowing of the injunction. I amy state that there

has been expenditures, necessary expenditures since

'My. Orabtree has gone out, considerable money, also

some back bills which never came in before that time,

up to the tune and just l^efore he went out, have l>een

I)aid since he went out, and there is some more money
owing now, but I do not know just the amount—we
owed some money, I do not know just how much,

but several hundred dollars; I know that has been

paid since then ; that is included in that amount of

fourteen or fifteen thousand. That is not shown on
the books; there have been some bills presented and
paid that are not entered upon the books, since Mr.
Crabtree went out. I do not know what they were

;

they were not entered at the time. Some of it was
for wages, and I think there are also some wages out-
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standing that have not yet been paid. I do not know

what the amount of them is. I have no idea. That

fourteen thousand has been expended in taking out

the dump that is out there yet, and has not yet been

washed up. It was expended in taking out the dump

from the easterly shaft, in installing the machinery to

take out the dirt, and such expenditures as are neces-

sary to the installation of a plant. There was a very

good plant and outfit, engines, hoist, boilers and cage,

in one hole there was a cage and car, and in the other

a self-dumper, et cetera. At the westerly hole there

were two boilers; I don't remember exactly what the

sizes vrere, somewhere about fourteen inch, I guess;

one that I remember cost about three hundred dol-

lars ; the other one was worth about four hundred, I

should judge, five hundred possibly; at the easterly

hole there was an engine known in this country as a

marine engine; I don't know just what that

was. I don't know what the horse-power of that one

was, and I don't know what was paid for that. AVe

had two engines, hoists, hose, cages and cars. There

was one cage and cars. The westerly hole was

operajted with track and cars, and the easterly hole

with self-dumper and buckets. I don't know what

was the value or the cost of all of the machinery used

in operating the mine. I think that the book jdos-

sibly will show. I think that you will find that all

of our accounts are properh^ segregated there. A
portion of the machinery has been moved away from
there since this spring. A strict account has been

kept of everything taken away from there and tlie
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value has been credited through the books, but I do

not know what the amounts are ; the books will show.

I don't know what the credit is. The value and cost

;

the original cost, less the value of the machinery for

the time it was placed upon the ground should al-

ways have been charged up to this mine as an ex-

penditure against the mine, at the full value ; at what

it cost us. As to wdiether or not this machinery is

now in my possession to-day or not, I could not say

;

I loaned the hoist fi'om the westerly hole, and also

loaned the boiler from the westerly hole ; I could not

say they are in possession of myself at the present

time; I am not using it at present, at any rate. I

could not tell you what this machinery was worth.

I would not want to state; the books wdll show; I

would not want to state, because I do not know. I

can ascertain that from my books approximately.

If I am not mistaken, there is an account known as

"Equipment Account," which will show that; there

should be an equipment account and a machinery ac-

count and a mining supply account ; I think there are

those accounts kept; I understand so. I don't know

how many days I put in there, at fifteen dollars a day.

I went onto the ground when I first took the lease,

assisted in the work, superintended the installing of

the plant, and was on the claim more or less up to the

time that I left last year; I don't remember the date

I went out when I left here last year. I presume

that I was around there somewhere around seventy or

eighty days—I don't know—seventy days—I don't
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know ; I didn 't keep any time. I don't know, because

I kept no account of it. Somewhere around seventy

days ; that is only just generalh^ Mr. Crahtree was

in charge there from the time I left last fall until the

mine closed down this spring. I do not know^ whether

or not a charge has been made for his services in these

expenditures. No charge has been made for my
time; if so, I have never received anything anyway.

I know that I never have received any wages.

Redirect Examination.

(Questions by Mr. ORTON.)
The witness continuing : I have forgotten the date

when I went outside. It was about the 1st of Octo-

ber; I don't know exactly. It w^as either the last

l^art of September or the first of October. Say,

sometime between the 1st and the 10th. After I left,

I left the entire management in the hands of Mr.

Crabtree. During the winter until the time we were

closed down about the early ]:)art of June. I think

Mr. Crabtree is a competent miner. He has had

much experience. Some of the machinery is in fair

condition ; some of it is entirel.y unserviceable—some

of it is as good as it ever was. Some of the injectors

and fittings and things of that sort are entirely worn
out. I should think that the whole outfit had depre-

ciated in value more than fifty per cent ; some of the

machinery has decreased greatly in value ; some not

so much; some, a small proportion, I should think

was as good as ever, and some entirely worn out and

of no use whatsoever. I could not say exactly the
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percentage that it has decreased in value; at least

half and probably a great deal more.

Recross-examination.

(Questions by Mr. MURANE.)
The witness continuing: I don't know what time

we shut down; it was sometime before I got in in

the spring ; I was not here at the time the mine shut

down. I understood it was about the 1st of June, I

don't know myself.

Whereupon it is admitted by the respective parties

in open court that the date when the defendants

ceased work was about the 1st of June, 1907.

I don't know how long the mine was shut down

during the winter. The time book would naturally

show that.

Whereupon the witness was excused.

Whereupon F. E. FULLER was recalled as a wit-

ness on the part of the defendants and testified as

follows

:

(Questions by Mr. COCHRAN.)
The WITNESS.—I stated that I saw this deed

marked Plaintiff's Ex:hibit No. 1, the altered deed,

in my office two or three weeks after it was filed for

record in July last. I saw it there in the office. Dr.

Chambers called for it sometime in September. I

don't think there was anybody with him the first time

he called. He called there to inquire about the deed.

I had several conversations with the doctor about

that time, about the marks and about this deed. He
wanted the deed, and I told him that I had been no-
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tified by Mr. Whittren that it was not his deed and

not to let it go, and that I didn't feel like g'iving it

up just then. He talked about the alteration of it.

He said that they had fixed it up there in the office.

He said tli(d tJieij had -fixed it up tJiere in the office.

That he and Whittren had. He said he had made

tlie erasures on it with ehemicals.

Cross-examination.

(Que&tio]is by Mr. GILMORE.)
The witness continuing: He did not sa}" that he

had furnished the chemicals but that Mr. Whittren

had done the writing. He did not sa}" that he had

furnished the chemicals to Mr. Whittren in his office.

He did not say that. It is not a fact that he told me
that he had furnished the chemicals but that Potter

Whittren had made the change. He told me at that

time that the writing was in Mr. Whittren 's hand-

writing. He did say that. He said that he had

made the erasures, but that the changes were in

Whittren had made the change. He told me at that

fore is what he stated to me. He stated at that time

that the change had been made by mutual consent

between the two of them, Whittren and himself.

Whereupon the witness was excused.

Whereupon Mr. ANDREW EADIE was recalled

as a witness on behalf of the defendants, and testi-

fied as follows, to wit:

(Questions by Mr. COCHRAN.)
The WITNESS.—I know Dr. Chambers. I had

a conversation with him in Nome with reference to
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the altered deed Plaintiff's Exhibit No. 1. I was

just comino- in from the claim one day
;
Just the day

after Dr. Chambers came into Nome, and Mr. Whit-

tren was with me, at the foot of Steadman Avenue

and Front Street, we met Dr. Chambers. He said

there that he did the chemical part towards obliter-

ating part of this instrument and that Whittren did

the writinji'. He done the chemical part and Whit-

tren done the writino.

Cross-examination.

(Questions by Mr. GILMORE.)
The witness continuing: The first time I ever saw

that deed was in the courthouse here last fall. At

the time of the hearing upon the injunction, I only

saw it over the shoulder of another man, here in the

courtroom; I saw the paper they called the deed at

that time that had been changed; that is all I know

about this particular paper, if it was the same or not.

That was in October. This conversation I have re-

lated occurred down on Steadman Avenue in Septem-

Ijer, the first time I seen Dr. Chambers up here. I

didn't see the deed mitil October, but I knew what

he was talking about down there on the street in

September. The doctor said he done the chemical

part erasing, and that Whittren liad done the part of

writing. The chemical part on this deed here that I

saw last fall. I did not know anything about the

deed at that ti time in September. I never saw it

until in this courtroom. I swear positively tliat I

never saw the deed before October. I presumed in
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September, when the doctor said he had done the

chemical part, that he referred to this deed. I never

saw it until October, but I knew of the existence of

this deed when it was put on record the first part of

the summer in 1906. I did not examine it in the

recorder's office; I never saw it. Down there that

day the doctor was coming up and wanted to shake

hands with Mr. Whittren. This was a day or two

after Dr. Chambers got in from Seattle. There was

a good deal of a row going on and some loud words.

There was no blow struck. There was no effort to

strike at all. Then we walked away. There were

very few words said between Mr. Whittren and my-

self on the one side and Dr. Chambers on the other.

Mr. Whittren made a remark that he was going to

make tYoiihel for the doctor for changing a deed.

I didn't understand that he said he had furnished

the chemicals ''but you did the work." He said he

had done the chemical part. I didn't understand

where it was. He said: "I done the chemical

work but 3^ou done the writing." He said he

f/rnished the chemical work but you done the

writing. Whittren said nothing to that, he turned

away and there was nothing said after tluit

that I remember. I do not remember that ho

said he was going to send the doctor to the peni-

tentiary for forging a deed. I only heard Dr. Cham-

bers say that part and then I went away; I didn't

want to hear what they were trying to quarrel about

at all. All that I remember now hearing the Doc-

tor say was that the Doctor done the chemical part



268 Andreiv Eaclie et ah

(Testimony of Andrew Eadie.)

and Whirtren done the writing. I don't remember

any of the details of the rest of tlic conversation

that oer-urred on the street that day.

Redirect Examination.

(Questions by Mr. COCHRAX.)
The witness continuing: Potter Whitren had told

me about this deed i^rior to the time I seen it in Oc-

tober. Whittren told me about the deed about the

time it came in and was put on record ; Whittren told

me that there was a deed on record ; that was the first

I heard of it. He told me then something about its

having been changed chemically.

Whereupon the witness was excused.

And thereupon Mr. L. WHEELER, a witness

called on behalf of the defendants, having been duly

sworn, testified as follows

:

(Questions by Mr. COCHRAN.)
The WITNESS.—My name is T. J. Wheeler. I

reside in Seattle. I have lived in Nome since 1900.

I have been here everv year since that time. I know

Dr. Chambers, the plaintiff in this case. I am not

sure. I think I have known him since 1900. I know

Mr. J. Potter Whittren ; I think I first met him the

year they were selecting the {h'gJit for the school-

house in Nome. It must have been in 1900 or 1901,

I think. I think it was about the time when Dr.

Chambers was a member of the school ])oard in Nome.

Sometime after I came to Nome in 1906, I don't rec-

ollect the exact time, there was a conversation had in

my x:)resence with Dr. Chambers in reference to
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cliaiigiug a deed, or with reference to a deed from

Whittren having been changed. It was in the lat-

ter part of September, I think, sometime in Septem-

ber. That conversation was held here in Nome on

the street. No one was present, the doctor and I

were talking-. I spoke to him something abont the

tronble. He didn't say he had used the chemicals

and erased the interest specified. He didn't men-

tion a])out chemicals. I was talking with him about

the fuss between him and Whittren, and I said that

Mr. Whittren claimed he had changed a deed from

a quarter to a half ; he said, I admit that, but Whit-

tren was present or knew of it. That is just about

what he said exactly.

Cross-examination.

(Questions by Mr. MURANE.)
The witness continuing: I had come from Solomon.

I had been down to Solomon during the summer. I

could not say exactly how long after I returned from

Solomon it was that this conversation took place.

I could not state when I returned from Solomon. I

vras acquainted ^vith ^Mr. Whittren in Seattle and

was his partner there. The first year we went out,

I think 1902, we were out together. I remained in

partnership with him until sometime after the ^^ar

of 1903, maybe a month or two, I don't recollect,

a short time. It was in the month of September,

when I returned from Solomon last year. I met Dr.

Chambers here in Nome a great number of times.

This conversation with him was had on the street,
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somewheres near the Barracks square. I sliould say

that that was in Se])teniber. It was about the time

of my return from Solomon, not long- after my re-

turn, towards the end of September but I am not

positive now. It was i^rior to his commencinj^- suit.

I could not tell 3^ou how long- ])rior. I cannot fix

any date in September, October or November that I

think it was. I can't tell you any date. It was after

I returned from Solomon, I know that. I cannot

tell you when I returned from Solomon. I had seen

Dr. Chambers several times before this conversa-

tion took place. The first time we met we talked

about this trouble between the Doctor and Whittren.

I came in from the outside in the summer of 1906

I arrived here on the 4th of July, and I went to Solo-

mon in about a month. I had not seen the Doctor

before I went to Solomon. Before this conversa-

tion he told me about his trouble with Whittren.

He told me about the matter in the second or third

conversation we had, in fact, every time I met him

he asked me what Whittren had said and how Whit-

tren felt. I told him that Whittren claimed that

he had chanji-ed a deed from a quarter to a half. He
said that he admitted that but Whittren knew it.

He admitted that the change had taken place. He
did not tell me that a chanoe had been made by con-

sent of himself and Whittren; he did not use that

language. He never said that to me. He said that

AVhittren knew of it. He said it as near as I can

remember in about those words which I have given

you. I know that this was after I returned from
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Solomon. I remember it was after I returned from

Solomon, I know that. I could not say what date

I returned from Solomon without lookin.a; it u]). I

know that it was after I returned, a few days, but

I couldn't give any date. It was just about the time

he was conmiencing suit. It was just about the time

he had employed your services. I think he had

employed you then. He told me. I don't think suit

had been commenced then because I was trying to

get him and Whittren together. He said he didn't

know what to make of Whittren that he never could

have believed he was the kind of a man to have

acted as he had acted. He talked generally over

their trouble; he said that he didn't propose to be

buncoed in the matter. I told him I thought it was

a matter, they both being good Masons, that they

could make tenns in some way or another, or some-

thing of that kind. Dr. Chambers did not use the

word "one-quarter" in that conversation with me.

Mr. MURANE.—Question: And you took it be-

cause he had assented to what you had said, and said

that he admitted it, Imt that the change was made by

Whittren, or that AYhittren was present and knew

all about it, that he then stated or assented to the

fact that it had been changed from quarter to a

half, and that is the way you arrived at that, is it?

Mr. COCHRAN.—That is objected to as irrele-

vant and immaterial, not what he took it ot be but

what he stated in the conversation. That is not

proper cross-examination, and is only an attempt to
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get before the jury an impression made ni>on this

witness or deductions made by this witness and not

a proper foim of cross-examination.

The COURT.—Objection overrnled.

To whicli ruling of the Court, the defendants, and

each of them, than and there excepted, which excep-

tions were allowed by the Court.

The witness continuing: That is the way; yes.

Redirect Examination.

(Questions by Mr. COCHRAN.)
The witness continuing: I think I understood

that last question. I have no interest in this litiga-

tion at all. I feel friendl}^ to both parties to this

litigation.

The witness excused.

Whereupon Mr. J. J. CHAMBERS was recalled as

a witness by the defendants, and testified as follows,

to wit:

(Questions by Mr. COCHRAN.)
The WITNESS.—I have a large photograph ta-

ken of the deed offered in evidence by myself, marked

Plaintiff's Exhibit No. 1, and particularly the

changed part. I don't know where those photo-

graphs are now; they are not in my possession.

They are in the office of either Mr. Gilmore or Mr,

Murane. The}^ are not in my possession. (Photo-

graphs produced.) These are the photographs I re-

ferred to which I now have in my hand. I had other

photographs made; Judge Murane has one. This

photograph which you hold in your hand is a photo-
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H'l'a])!! of Kxhil)it Niuii))rr 1, the deed. This is one

of the two ])hotographs I told you I had made (indi-

cating). This was taken over at Nowell Studio, over

beside tlie (J.ohlen Gate Hotel, 1 l)elieve. Mr. Harri-

son or Ml'. Kiio/r took it—it was taken over at this

L;'anery beside the (Jolden (Jate Hotel. I had some

])hotogra])hs of this instrument taken ]irior to that

time. A large one was taken at Doblj's gallery along-

last June. Mr. Fink has it in his hand (pa])er ])ro-

duced). This one was taken some time the latter

])art of hist WTek.

Mr. COCHRAN.—We offer these photographs in

evidence.

Mr. MURANE.—No ol)jeetions.

Whereupon the photographs referred to were re-

ceived in evidence, and marked Defendants' Exhibit

"K" and Defendants' Exhibit "L," and exhibited

to the jury, and the following are true copies of the

same

:
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Defendants' Exhibit "L."
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The witness continuing: I closely examined tlie

deed prior to the time this photograph Exhil)it "K"
was taken. It had not been changed in any manner

at tliat time, other than the change that was originally

niade upon it. That deed was not changed in any

manner after the ])hotogra})h was taken. I never

saw any tigures under the "one-half" myself. I

never saw any tigures under the one-half. I remem-

l)er you trying to re})resent that you were able to sec

scmiething there at the time of tlie injunction ; I never

was able to see them. I ncNcr have l)ecn able to see

them; I thought if I should have a large photograph

made, I should be able to see them if they were there,

but I never have l)een able to see them even then;

there does not seem to Ije anything reseni])ling a four

under the half so far as I am able to see. I did not do

any pencil writing of any kind upon the deed. Plain-

tiff's Exhibit No. 1, after these pliotogra[)hs were

taken. 1 did not do any ]»encilliug, or writing or

marking of any kind upon this deed })rior to the time

this i)liotograph was taken (K.) Nor on this one

Exhibit "L." Neither prior or subsequent. T had

some cliemical iuk erasers there iu my office at the

time this erasure was //v/.s- made on the origiual deed.

AVe had some there that was puivliased at Lowmau &
Hanfordd's, l)y a friend of uiiue from (Jliicago, as I

stated some time ago, wliicli had been left there in my
possession, /;/ III// jios.scs.sioii , setting there on my
desk, lie was in Seattle on his way to Dominion

(h'eek, Dawson, to serve some papers, and on his way
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o'oiiio,' np ()]• coinino- l)ack, I don't know wliich now,

there were some changes to l)e made in some instru-

ment there in Seattle ; he was only there for one day

and he called in to see me, and while he was calling to

seeme lie wanted to make some changes insomepa])ers,

and he went down to Lowman & Hanford and got

some of this chemical ink eraser—T sn])pose he went

down to Tjowman & Hanford 's; I don't know about

that, but anyway he l»rought some of the chemical up

there and used it in a hurry, and kd't it there in my
office; it never was used but that once before and also

at this one time, when AVliittren was there, and it was

used this once tlien. 1 gave Whittren the chemical to

take out this old writing, and then he wrote in tliis

alteration which appears on the face of this deed now.

I did, y(ni 1x4 I did ; I never denied it ; I had the

chemical there and got it off the desk and showed it

to him, and lie used it there, in the office. Mr. Whit-

tren was there in affecting this change and in writing

in this other wi'iting it may have lieeii half an hour,

or it possibly may have been an hour; I don't remem-

ber the length of time. He was making the change

while I was out in the outer room talking wdth some

patients, talking to some one asking a ([uestion, or

something of that kind ; 1 don't know just wdiat it was

but I had stepped out in the other room I know—

1

wasn't right in the room for some few minntes, and

when I came l)ack— 1 couldn't say how long I was

gone —I don't know—Oh, say, five minutes—it may
have been ten or it niav have been less even than that.



278 Aiuhrir Kadic ct (il.

(Testimony of Dr. J. J. Cliaiubers.)

I don't know that it was ten niinntes. it may have

been more; may have been tifteen, \ won't swear tliat

it was only ten minntes. I don't think it was over

fifteen minntes. I don't tliink it could liave l)een fif-

teen minutes. I don't know tliat lie handed th.e

deed l)ack to me all <-liam>,ed; I won't say that he did,

no, it might be that it was nnt comidetely changed

when r went back into tlie room. I gave ^Ir. AVhit-

tren tlie chemicals nud went out to talk witli some-

body in the otlier room. I may have been gone not

over ten minutes; I don't say tliat tifteen nnnutes

elapsed— I don't know. 1 was gone not to exceed tif-

teen unimtes. When I came l»ack Whittren lia:l

made some changes on the deed, lie had used tlie

chemicals and had taken out—liad t:dven out tlie

three-quarters; and the letters tliree-<(uarters, had

l)een taken out and then when I came l)ack where he

had taken out the three-(|uarters was not di'y ; he was

just finishing that up when 1 came back in. I says

to liim, "A\diittreu, wait for it to get good and dry

—

don't lie in such a hui'i'v—you nnrst wait for il to get

dry; you will spoil it by writing on it licd'ore it is

dry." So he put a blottei- in it once oi* twice and

stamped down on it once or twice and llien sliook it

a little and tlioi he said, "I guess tliat is all right

now," and then he wrote this part here (indicating),

and it was the least hit dam]) there still and you will

notice that that part there seems to be written in

dee])e]-, so that tlie marks show thei'e idght back (d'

these hea\iei- (igui'es— I think that is what \ou see
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l)ack there. It shows a little bit heavier in the fij^'iires

Wiiich lie wrote in last. I am pretty sure that at the

time he was making this change I was ont in the otlier

room seeing some patients or somebody. It was in

tlie adjoining room. There was no door to the room

;

tliat is, it liad a door ont into the hall, l)nt there was

a sort of hall way rnnniug crossing between the room

and the main hall, No. 602 Alaska Bnilding, it be-

longed to another single room; there was another

door opening mot another room, Imt it was always

closel; it was somewhat of a d(,n])le room, with a hall

leading across it and off tliis hullway there was this

loom jiartitioned off; the don.ble doors into this sepa-

rate room were always (dosed. There was no door

opening from one room into another. Yon c(ndd not

hear wliat vras going on from one room to another.

It was not meant to 1 (^ heard from one room to hear

throngh the walls. The walls were double. There was

nobody there in the room at the time when ^Ir. Whit-

tren made this change, nobody ))nt tlie two of ns when

1 came in from the outer room; just Mr. AVhittren

an.d I. This deed was originally for a three-quarters

interest. I left Xome in Septemlier, 1902 ; I wentba(dv

to Ohio; 1 came l)ack to Xome in September, 1906;

last year. I was in Seattle just ])revious to coming

to Nomie. I came back to Seattle shortly after I left

Xome ; made Seattle my home ; moved my family

there, and engaged in tlie })ractice (^f my profession

in Seattle.

Wlieienpon it is agreed by the parties in open court

that the ])laintii'f. Dr. rhand;ers, will be recalled to
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the witness-stand in relmttal, when defenchmts' conn-

sel may cross-examine him fnlly.

Wherenpon the witness was excnsed.

\\'hereupon Mr. ANDREW EADIE was recalled

as a witness on liehalf of the defendants, and testified

as follows

:

Mr. COCHRAN.—Under the rnling of the Conrt,

. I have recalled Mr. Eadie for tlie ]»nr])(»se of makini^

an offer.

Defendants offer to proNc l)y tlie defendant Eadie

that on or prior to tlie 20t]i (hiy of Jnne, 1906, the

defendant Whittren and Frank II. A\^askey wei'e in

the possession—that he, Eadie, together witli tlie

other two defendants .pist named to wit, J. Potter

AVhittren and Frank H. Waskey were in the posses-

sion of an nndivided one-half of the Bon A^oyage Min-

ing Claim descrilied in ]»hiintiff's (•om])laint; that on

the 20th of Jnne, IIHHJ, tliis detVnchmt and tlie defend-

ant Waskey went upon said claim upon tlie represent-

ations made by the defendant Whittren and did in

good faith and without any knowledge wh:itsoe\-er, or

means of knowledge, of the pretended claims of the

plaintiff' in this case, of any interest in the Bon ^'oy-

age Mining Claim entered into a lease with the de-

fendant Whittren and tlie defendant Eadie to the

easterly foiii- hnndred and forty feet of said mining

claim, and immediately and pnrsnant to said lease,

did contra<'t for and make large expenditni'es in the

develo])ment and mining of the easterly four hundred

and forty feet of said mining claim and expended in
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that behalf upwards of some ten thousand doUars,

large snms of which were expended in prospecting

and developing the mine, and was expended in mak-

ing the mine a i)i'oducing mine which had theretofore

lieen a non-producing nnne, said mine l)eing of no

known value.

Mr. AIURANE.—We object to the offer, tirst, on

the ground that the offer is too l)road for to permit

the Court to rule upon the offer, or for the counsel

for the i)laintiff' to make ol).iections to the several

parts of said offer without its being segregated; for

the furtlier reason that a great portion of the offer is

wholly irrelevant and innnaterial and not within tlie

issues of his case, and under the rulings of the Court

lieretofore made, the offer contains no off'er to ])rove

any notice to tlie defendants, and is wholly irrelevant

and immaterial, and under the rulings of the Court

upon otlier off'ers of the same cliaracter the off'er it-

self is inadmissil)l(' Ix'cause no such issue lias l)een

])leaded.

The COUIv^T.—()bJe<-tion sustained.

To which ruling of the Court the defendants and

eacli of them then and there excepted, which excep-

tions were allowed hy the Court.

Mr. W. F. FULLER was recalled as a witness hy
tlie defendants and testitied as follows

:

(Questions by Mr. COCHRAN.)
(Defendants' Exhibit "L" handed to the witness.)

The WITNESS.—After examining the photo-

graph marked Defendants' Exhil)it "L," purj)orting
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to !)(' a i)h()togra2jh of Plaintiff's Exhibit No. 1, I

will state that frmn tlic }»liotogi'af>h, the condition of

the (ii'iginal deed is not the way tlie instrument ap-

l^eared at tlie time wlien tlie deed was exhil)ited in

eonit upi»n the liearing for tlie in.jnnctional order.

Cross-examination.

(Questions by Mr. MTRANE.)
The witness continuing: Tlie change ]»articnlarly

is around the tigure 1. At that time there were some

marks upon there. Some marks around there at that

time, (|uite visil)le. They (htn't ai)pear there as they

did at that time. I could not make out what was

written undernenth. There was something under-

neath. There were some marks each si(U' of that 1,

as I remember; on each side of the 1. I could not

make out what tlie tigure was. I could not make it

out.

(|)uestioii : Now, Mr. Fuller, I would like to as./ you

if you can discern any mark, commencing right here

(indicating), going right down here and around here

in the shape, of in the foi'ui as tlie tigure -], right on

that instrument now, right back of the 1— I direct

your attention ])articularly to that mark i-ight in

there (indicating) ruiniiug ai'ouud there like that and

running around this way—can't you see evidences

of a mark there now (d' the hgure 3f

Answei': W^'ll perhaps it is shacU'd a ti'itle nioi-e is

all.

(Question : It is shaded a trifle more there, but \vould

il uol forni right at tlie preseiU time— is it uol in the
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shape of a figure 3, the mark that yon can see shaded

ovei' there now?

Answer: I could not sa\' that it is; there are some

shadows ther(\

Question: There are some shadows there, you

would not say whether or not the shadows that you

refer to connnencing right there and rinming around

tliere plainer around on this side here (indicating)

do you notice those shadows there at that ixdnt, com-

mencing right here, right there, and running down

around tliere—do you notice any heavier shadings

Ihcre t

Answei': There are per/y//])s more shading there is

all 1 can see,

Th(' witness cnntiiming: I notice a slmdow here (in-

dicating.) T don't think it continues over there. I

could not tell wliether that is a line right tliere or not.

I cannot see tliat the color makes a straight lini' down-

wards. I can see evidences of lines under the one-

lialf. r can't say whether that is a line tliere or not,

it nnglit I'e a slight weave in the jjaper, or it might

lie a line or not. The shadow is a little heavier on

each side of the letter than in the middle. I can't say

from that wliat it was. From the entire test, from

t;ie reading there that letter might be a doul)le ''e"

or an "n" or a// "u." I should think it should he a

doul)le "ee" right in there if it was ever the intention

to claim that. The form of this letter looks like an
'']" or an 'ii." There is a line down below the base

line: there is a mark there; ves. I can see a discol-
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oration down here where this loop is. I can see a

disr-oloratioii there, and I slionld tliiidv that might he

a letter there, Init T don't know as I could state what

it was. It might he parts of "h r." T have seen

consider of ^fr. AVhittren's handwriting. That looks

like Mr. Whittren's handwriting. I can see that the

two there that yon call my attention to is drawn out

and runs down l)elow the hase line. There is some

similarity in the way the two "t's" are made to which

YOU call my attention, hut I do not say that it is the

same thing. From my knowledge and examination

of ]\[r. AVhittren's handwriting, I should think that

that was written hy Mr. Whittren or was an imita-

tion of his handwi-iting. Tt might make part .s of

a ''3," out of what shows there mider the words writ-

ten out "One."'

Redirect Examination.

(Questions hy :Mr. COCHRAX.)
The witness, continuing: I can notice a shade

running down like this on this side of the letter. The

way you indicate it, it represents the tigure one. It

is all in the way you indicate it to me. Xoticing a

shade running down this way (indicating), the way

you trace it out for me it might indicate an "r. " I

can't state that I can see the outline of a 3 there: it

might l)e a part of a :>. 1 notice "the"* in the hody of

the deed, the way it comes down as yon indicate. The

"th" there and there that you iiulicate are not writ-

. ten the same. In Exhihit "1/" there are some marks

there that I can see, hut T could not say that tliey are
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(lisceriic^ble. There are some there that are discerii-

^/I)le. On Exhibit 1, runnino; there underneath the

line through the l)rackets and under the figure 2, there

is a little ])encil mark there. 1 think so. I have

taken i)h()tograi>hs. I don't see any pencil markings

on this jjliotograph. 1 don't know whether they .

would take or show in a photograph; I don't know

wlu4her they would make £. shadow or not. If there

were any pencil marks on this instrument at the time

of the hearing of the injunction 1 didn't see them.

r su[)posc that a m;ii'k with a conunou pencil upon

such material as this ])ai)er would show, l)ut I don't

know. I never took very many photographs, and I

never did any develo})ing at all.

T^ecross-exaniination.

(Questions by Mr. MURAXE.)
The Mitness, continuing: I think that the "t-h"

which you showed mc in tliat Ihll of sale and the cap-

ital "T-h," are similar.

Whereupon the witness was excused.

Thereupon Dr. J. J. CHAMBERS was recalled as

a witness for the defendants, and testified as follows,

to wit

:

(Questions by Mr. COCHRAX.)
(Paper handed witness.)

The WITXE8S.—The letter which I hand you

now is my writing, m_\- letter. It is a reply to a letter

from Mr. AVhittren. It is undoul)tedly a reply to a

letter written to me l)y ^Ir. Wdiittren with reference

to the leases of Mr. AVaskey. The letter shows for
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itselt'. A letter was received l)y me and the letter

which I am now handed by yon was in response by

me to a letter notifying- me of the leases of Mr. Was-

ke^^

.Mr. (H)GHRAN.—(^nestion: Yon made no ol)-

jection to the leases to Waskey ?

Mr. MURANE.—That is ohje.-ted to liecan^- ir is

immaterial and irrelevant, and it is a (|nestioii wliich

cannot be raised in this case, anyway. Onr objection

to the letter in evidence and t'.ie (iiiestioii asked by

connsel is tliat they are seeking- lo estop the plaintitf

in s(yme way ])y reason of this letter, and they ha\'e

not i)leaded any esto])i)(d in this ca«e, nor do tliey

(daim to lun'e any leases from the i)lruntift' (Uiam-

bers, or from any person re])resentin<»' himself to be

representing!,' the i)laintiif, Tliambers, the lease does

not pnrport to be signed l)y (diambers nor by any

person having any anthority to sign his name ov en-

ter into a lease, nor to take any possession of any in-

terest of his whatsoever, and they are not entitknl to

pro\'e in any way any estopjtcd, ])ecanse no esto})p(d

is plead.

The (M)ITHT.—The obje.-tion is snstained.

To wlutdi rnling of the Conrt the defendants, and

each of them, then and there excepted, wlii(di exce})-

tions were allowed by the ('onrt.

Mr. (X)OHKAN.—For the pni'pose of saving the

I'ccoi'd, I (h'sire to have this letter which 1 haxc Just

had identitied by the witness, marked for idenlihca-

tion, "N.''
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I now offer to l)l()^e by the witnes.s niioii the !<r;ui(l

that on the 24th (hiy of Jnne, 1906, or prior theicro,

he was notilied by tlie defendant Whittren of tlie

k'ases of the defen(hint Waskey, of tlie terms of the

leases, the terms uiioii wliich the lea^'es wei-e j4i\-eii

to the defendant Wa-^key ; that he made no ol).je(-rion

in anv manner to tlie liivin^' of the sai 1 h'a>es, n« ]•

the leasing of the gronnd to the defen(huit Waskey or

the defendant Eadie.

Mr. MURANE.—We (.l)je.-t to the offVi- on the

gi'onnd tliat it is wliolly irreU'vaiit and inniriteriab

and is not in\'olve(l in the issues as n'ade up ))y the

'(deadings. and that th.e offer for any purpose is eii-

tircdy outside of any of the issues as framel l)y t'le

pk'adings; that it is wholly irrelevant and inc:»mi ('-

tent to prove or disprove any of the issues in this

case.

The COURT.—The objection to the offer is sus-

tained.

To whicli I'uling of the Court the defendant-^, and

each of them, then and there excepted, wliich excep'-

tions were Ijy the ( ourt allowed.

^[r. FINK.—I now offer to prove by the witness

on behalf of the defendant Waskey, and on behalf

of the defendant Eadie, that it was agreed by the

witness and Chambers that inasmuch as the title

stood in the name of AVhittren, and innsmuch as

Whittren was here in the c;)untrv, and the witness

was to remain outride in Seattle, that it was agreed

Ijetween himself and Wdiictren, that Whittren was to
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uuuiagc and operate tlie })roi)erty for tlieir general

benefit, and to make and execnte sncb contracts and

leases with reference to it as in bis Judgment was

necessary and i)roper; tbat in ])ursuance to tliat

agreement AVbittren did execute tbe leases intro-

duced by the defendants W'askey and Kadie in this

case; that this witness had knowU'dge of the execu-

tion of these leases, l)ut did not object to them, but on

the contrary a])i)roved of them.

Mr. MURANE.—We otfer the same objections to

the testimony contained in this offer as to the offer

just last named; that it is wholly irrelevant and im-

material, under the issues in this case.

The COURT.—Objection sustained.

To which ruling of the Court, the defendants and

ea(di of them, then and there excepted, which excep-

tions were allowed by the (N»urt.

Mr. COCHRAN.—I now offer in evidence on l)e-

lialf of all the defendants the letter ideutibed l)y the

witness now on the stand and marked for identifica-

tion Defendants' Exhibit "M," for tlie ])urposes

stated l)y my associates coimsel, Mr. Fink.

Mr. MURANE.—A¥e object t(» the introduction

of the letter if the {\m\i please, on the same
ground as stated heretofoj-e.

Mr. COCHRAN.—The i.urpose of it is b) sliow and
prove by tlie witness now on the stand, the j.hiin- "

tiff in this case, that on and pi-ioi- to the L>4t]i of dune,
1^>()(), the plaintiff was notified by the defend-
ant Whittren, that leases had been gi^en to the



vs. J. J. Chambers. 289

(Testimony of Dr. J. J. Chamber.)

defendant Eadie, or by the defendants Whittren

and Eadie to the defendants Waskey and Eadie,

and to show and prove that the plaintiff, the wit-

ness now upon the stand, had full knowledge of

all the facts and the terms upon which the leases

were executed, and made no objections to the

leases and peraiitted the defendant Waskey to

spend large sums of money upon the property

without making any objections whatsoever to.9 said

leases, and also pennitted the defendant Eadie,

in conjunction with the defendant Waskey, to make

large expenditures upon the mining claim in

dispute without objection or protest in any manner,

and for ih^ further purpose of proving or tend-

ing to prove the contention of all of the defendants

in this case, to wit, that the agi'eement between

the defendant Whittren and the plaintiff with ref-

erence to the title and management of the ground

and premises in dispute.

Mr. MURANE.—We object to the offer, first,

upon the ground that the introduction of the letter

in evidence does not in any manner tend to prove,

any of the matters or things stated as its inti\)duc-

tion. Second, that it is wholly irrelevant and

immaterial and does not tend to prove any of the

issues as made up in the pleadings of the case, and

does not tend to prove or disprove any of the issues

in the case. That the defendants' contention as

to the title of the plaintiff, they have not set up any

estoppel or ratification and do not claim that they
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were lessees iu any way connected mth the plaintiff,

neither by the i^leaclings or in their proof.

Mr. COCHRAN.— I w^as interrnpted in my offer

and the pnrpose for which the offer was made.

Mr. MURANE.—I wish my objection jnst stated

to go to the entire offer to prove and the further

objection that the statement of the ol)ject is too

broad for the Conrt to ascertain whether it lias any

definite object or not.

The COURT.—We sustain the objection.

To which ruling of the Court the defendants, and

each of them, then and there excepted, which excep-

tions w^ere allow^ed by the Court.

And thereupon the witness was excused.

Whereupon Mr. EDWARD BREEN was called

as a witness on behalf of the defendants, and being

duly sworn, testified as follows

:

(Questions by Mr. ORTON.)
The WITNESS.—I have lived in Nome since

June, 1906, the 8th or 9th of June. I know Mr.

Waskey. I know^ the claim called the Bon Voy-
age. I am a bookkeeper. I kept the books for the

operation of ihQ Bon Voyage claim for a part of the

time. I commenced about iha 1st of December, 1906.

Prior to that time there was no regular bookkeeper.

I have the books here.

(Whereupon the books are pi-oduced.)

The book you indicate is the journal. I entered

in these books the account of the expenditures from
the beginning as I undei-stand it. I got my infor-
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mation from Mr. Gra1)tree through Mi\ Harding.

The book you now indicate, is the ledger. I can

take these books and make a statement of the

expenses for operating that mine, as shown by these

Iwoks. So far as I know and to the best of

my knowledge I have entered everything in these

books correctly. I have vouchers for amounlts I

have paid out. Kight there are the bills. I

could from them make up a statement of the ex-

penses taken correctly from the books, the ex-

penses of mining the two shafts on the Bon Voy-

age. The expenses at the westerly shaft according

to my books amount to $18,655.00, and I would

have to have a pencil and figure it out as there

is a credit balance here, $18,656.73. The expenses

of the easterly shaft, the Eadie Waskey lay, I kept

the expense accounts separately from the east

and west shaft; $14,265.58, up to the 1st of July. I

think there have been some expenses since the

first of July. I could not tell how much. I do

not know. The amount of gold taken out there as

shown by the books is $61,261.60. That is the

amount received ])y Waskey. That don't include

the twenty-five per cent that was placed in the bank

this spring. That just included that total amount

received by Mr. Waskey and his associates. I

have the vouchers here showing 'the expenditure

of this money. I have a separate ^Gcowig under

mining supplies; that don't include the machinery

and appliances out there. That includes the min-



292 Andrew Eddie ct nl.

(Testimony of Edward Breen.)

iiig equipment and the camp ; don 't include the camp

equipment, just the mining supplies. I mean it

don't include the dishes and things of that kind.

I am mistaken though, I haven't got it in this set

of books. There are three or four different sets of

accounts under mining supplies and I have kept

them separate. That would he under general sup-

jilies. Everything would l)e under the head of

general supplies that would not be under the head

of mining supplies. Everything is under the

general supply account, e^-erything was recorded

under that head. That includes the supplies of

every kind, the total expense will all l^e shown on that

and then there were other accounts in the kitchen

account and camp account kept separate.

Cross-examination.

(Questions by Mr. MURANE.)
The witness continuing: I understood that

this was a record of only three-quarters. This

is the total amount, but $43,973.66 represents

three-fourths of the gold taken out. That is the

amount that was taken out of the entire claim

this spring. I can't tell what amount was placed

in the bank; it would be something like fifty-

eight thousand. The exact amount is $58,631.55.

The amount that has been placed in the bank under

the order of court is $14,657.88%. It makes

about seventy-five thousand dollars. The total

amount extracted from the claim as I have it here

is $75,919.49. There was no other gold that I know
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of other than that which I have testified to that was

taken from the claim that I know of by the defend-

ants. In my expense account I have not in-

cluded anv money wages paid to Mr. Crabtree.

I haven't figured that in any way; nor Mr. Waskoy.

In my account of expenses the machinerj^ and tools

were included in the general expense account.

I kept a double entry system of books. I can

segregate the principal items of machinery and tools

the large items. I can segregate the account

and give you the items if 5^011 will give me a little

time. It would necessitate me going over every jour-

nal entry, even if I had the items all here to do it

from. I could not do it without considerable worlv,

and it would take some time. I will make up a

statement of the machinery account, I don't

know if there has l^een some of the machinery

taken from the ground or not I have never l^een

on the claim, yes, I have just been on there. There

is no place in my books which gives the credit on

tlie machinery that lias been taken away from the

claim, either in my expense account or any where

else. Under my system of double entr}^ book-

keeping I would credit my account with any

machinery that has ])een sold or taken away, and

del)it the expense with that machinery. There is

no credit for that in my expense account that I re-

member of. In going over the books and making

out the statement you ask for I will make a separate

statement of any machinery that has been removed

and never entered.
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Redirect Examination.

(Question by Mr. ORTON.)
The witness continuing: I should think the

claim was idle last winter about six weeks; I

don't know the date exactly but according to the

books; I think it shows in there that it was seven

weeks; about six weeks, it may have been seven.

With the exception of that time the claim has l)een

in operation all the time up until the 1st of June

I will make a statement showing the amount ex-

pended for machinery and tools including the hoists

and boilers and engines and matters of that kind

that are used in oi3erating the mine, the 1 larger

items of the machinery, tools, boilers and that soii;

of thing, and things of that kind that are still left

there, and are not figured in the expense account,

and also a st^ttement of the smaller machinery and

camp equipment etc., and have it liere in the morn-

ing.

Whereupon the witness was excused.

It is stipulated and agreed that Mr. Breen may ])e

recalled out of order for the purpose of introducing

the statement which has been called for to be made up
from the books.

Mr. ORTON.—With that explanation defendants

rest, your Honor.

And thereupon the plaintiff offered the following

testimonv in rebuttal.
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Mr. THOMAS HARRISON, a witness produced

])y the plaintiff, on rel3uttal, being duh^ sworn, testi-

fied as follows, to wit

:

(Questions hj Mr. GILMORE.)
My name is Thomas Harrison; I am a photoj^'-

rapher; I have been followino- that occupation for

about thirt.y-five years. Durino- that time I have

been in Chicago in business for myself. During that

time I have been engaged in all kinds of photo-

graphic work. I have attended the camera. Be-

sides being engaged in that business in the City of

Chicago I have been engaged since June here. At

the present time I am in the photographic business

in Nome, at Mr. Nowell's studio, next to the Golden

Gate. I am the photographer and operator in Now-

ell 's studio ; my duties are general work. I have had

experience in photograi^hing writing enlarging writ-

ings. I could not state what experience I have had,

l)ut I had considerable ; I have done considerable of

that kind of work in Chicago. I met the plaintiff in

this case. Dr. Chambers, the other day. In my ex-

])erience in Chicago I have been called upon to photo-

graph writings for expert uses in courts. I met Dr.

Chambers a week or so ago at least. At that time

he exhibited to me a deed. (Paper handed witness.)

That is the instrument he exhibited to me. (Exhibit

1.) I made a photograph of that for Dr. Chambers.

The photograph which you handed me is the photo-

graph I refer to ; this is the one that I made. It is

a copy of a portion of that instrument ; the portion

that shows here. It shows for itself the particular
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j3ortion. That particular part of the instrument

where is shows the yellow stain. It includes all the

wrods of the instrument surrounded by the yellow

stain. In my o]3inion the instrument is now in the

same condition it was at the time I photographed it.

A 3^ellow stain in a photograph takes dark. This yel-

low stain took a dark color.

Mr. GILMORE.—We offer this i^hotograph in evi-

dence as plaintiif 's exhibit, if the Court please.

Mr. ORTON.—It is already in evidence.

Mr. GILMORE.—We want it in evidence as our

own exhibit now and incorporated in the record.

The COURT.—Let it be introduced and marked

for plaintiff the proper exhibit.

Mr. COCHRAN.—It is immaterial for the reason

that it is already marked as a defendants' exhibit

and is already incorporated in the record, and is sim-

ply offering two copies here and encumbering the

record, and is wholly immaterial.

The COURT.—He wants it to appear that it is his

own exhibit now, the same as though he had offered

it originally.

Mr. COCHRAN.—But by reference to this exhibit

marked for the defendants, which is identically the

same exhibit, it can be properly identified, and it

don 't make any difference. We don 't like to have the

record enciunbered by two exhibit numbers for one

"particnilar exhibit, for the one same exhibit because

it confuses the record.

The COURT.—Objection overruled. It may be

marked the plaintiff's proper exhibit.
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"Whereupon the paper referred to, being the same

paper as V\'as heretofore marked Defendants' Exhibit

"L," was received in evidence and marked Plaintiff's

Exhibit No. 14.

To which ruling of the Court the defendants, and

each of them, then and there excepted, which excep-

tions were allowed by the Court.

The witness continuing: The scale of the enlarge-

ment of this photo is a])out six times, I think. That

is to say, that if the original were on an inch, this

would be six inches. For instance, take the word

"consideration"; if that word were an inch in the

original, it would be six inches in the photo. And
this space of an inch here is a s]>ace about six times

as large as in the original. From my experience as a

photographer, and particularly with reference to in-

struments enlarged or enlarged photogra]3hs of writ-

ings, I am able to state that najj written defect like

erasures will show upon an enlarged scale upon the

photo. If there is any evidence there of an erasure

it woidd be brought out in the enlargement. Taking

the photograi^h Exlii])it 14, there appears under the

word "one-half"; there is a double "e," two "e's"

that I can see, and a "q " I can see plainly. The "q "

I can see plainly. There is in there that I can de-

cipher, an "h," or it looks like a part of an "h." I

can't see whether it is an "h," to state exactly, but

there is a long part of it there and also a top there.

There is no doubt in my mind, after examining it,

that what I see there is two " e 's. " They show there.

You can only see the upper part of the letter "h,"
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There is the "q" there (indicating). Followinoj the

letter "h" in "one-half" I cannot see the "a."

Question : Well, allowino- space sufficient for the

following- letters, after "li" in half, then following

the brackets, I would like to ask you if you can see

where the figure 1/2 shows. Are you al)le to dis-

cipher any written marks there of any kind in the

background.

Answer: I can discover a three over the one.

Question : Show the jury where you see the figure

3 in the background over the letter 1?

(Witness indicates to the jury.)

I cannot see any other markings that I am able to

d/.9cipher plainly. That is a true and correct copy

of that instrument surrounding that portion with the

discolored marks. I could not say whether there

have been any changes or marks placed on that

photograph since its delivery by me to the plaintitf.

It does not look like it ; no. I have not compared it

with the negative since its develoj^fment. I have the

negative. I did not see any pencil markings or any

markings of any kind ])laced on this instrument be-

fore I photographed it. If there had 1)een any, I

don't know. I think I would have been apt to have

seen them, of course. I would have seen them, yes,

if there had been any, I think. If there had been

any marks of any kind placed on the ])hotograph. it

would show on the negative, if the negative had not

been marked to correspond with the photograi^li, it

would sliow in the glass. I have not that in court

with me.
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Cross-examination.

(Questions by Mr. FINK.)

The witness continninsj: I am an expert ])ho-

tographer.

Mr. GILMORE.—There is one question T omitted

to ask. Just take the orio-inal instrument, Mr. Har-

rison, and see if you can decipher anything there be-

sides the double "e" you have spoken of as sayin,!?

that you can see here on this photograph?

Answer: Well, not plainly, but I can see a little

darker shadow there.

Question: You can see a little darker shadow after

the double "e"?

Answer: A little darker shadow but I couldn't de-

cipher anything back of them ])lainly, I could not

say that there were any other marks there. The in-

strument so far as I can see has some shadow tliat T

can see on the photograph and tlie ]n'int from that is

more colored than it woidd l:>e in the original.

Mr. FINK.—Question : You have a good deal of

experience in your line of work, hav? you not?

Answer: Yes, sir, I have done considerable in my

line.

The witness continuing: I cannot say wliat

kind of acid was used to make that discoloration

there to obliterate what was written underneath tlie

instrument originally; they usually use oxalic acid.

I don't know the compound they do use, but I know

they use oxalic acid. I could not tell from the paper

whether or not acids were used on this occasion. I



300 Andrew Eadic ft al.

(Testimony of Thomas Harrison.)

liave never had occasion to use them m.yself in remov-

ing ink stains. I don't know just exactly what the

effect would be. I could not tell either how many
times the writino- lias heen obliterated. I could not

tell that on this ])articular instrument, I think it

would show on the photograph if it had been oblit-

erated two or three times.

Question : Wh}'—suppose they had l^een completely

oljliterated—suppose that recently there has been

written on that dis])uted portion, on that portion

where the words one-half and the figures 1/2 are

—

you understand the ]3ortion I mean '?

Answer: Yes, sir.

Q. Just take that instrument laying there on the

desk and examine it carefully. (Exhibit No. 1

handed witness.) You see the part I refer to.

A. Yes.

Q. Supi^ose that originally there had been writ-

ten there "1/4" and "one-fourth," and that acids

had been applied—what acid did you say?

A. Oxalic.

Q. And after that oxalic acid had lieen applied

and had stayed there long enough, it will com])letely

obliterate any marks on there, will it not?

A. Well, I could not say that.

The witness continuing: T do not Ivuow whetlier

it does or not. It is a fact tliat tlie action of

oxalic acid is counteracted l\v some other chemicals.

If you first ai)ply the oxalic acid and allow it to cool,

it will eat awav the ink stain.
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Q. And then some other chemical is applied to re-

new it to its oriji-nal appearance without any ink

marking's ?

A. Well, reall,v, I never have had any ex]Dcrience

in that kind of thing, Mr. Fink, and I don't know,

I know they use oxalic acid, usually.

Q. Well, do not think that is the word "one-quar-

ter" had been completely obliterated there that the

camera would not pick it up.

A. Well, I don't know.

The ^^dtness continuing: I hardly think it could

be, with oxalic acid. If the words "three-quarters"

had been written in and then the oxalic acid applied

to it so as to almost obliterate it, and just leave a

trace of it ; I could not sa}^, I do not know. My im-

pression is, however, from my experience, and knowl-

edge of the subject, that it would l)e very liable to

leave certain lines.

Q. I agree with you, Mr. Harrison. Now, I call

your attention to the photograph marked Defendants'

Exhibit "K." You notice along there certain lines

that are not exhibited in the one that you have offered.

Now, I will explain to you that this photograph is

supposed to have been taken in June, this year. Do

3'ou see the "one-half" there? A. Yes.

Q. You can make out what appears to be a "2"

along the strokes following the base line 1

A. Yes.

Q. Now, right here in the other photographs, here

these two strokes on this one, that would l)e on Exhibit

"K'"? A. Yes.
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Q. Are those two strokes discernable in your

photograph below the base line—it appears more in

this one that only one stroke comes below the base

line.

A. That shows the spaces there plainer than the

other one.

Q. It shows traces of the second one but I don't

see it traced out in this one? Now, you notice that

don 't you ? A. Yes, sir.

Q. Well, you cannot see in that photograph ex-

hibited the two distinct strokes of a letter below the

base, line ?

A. AVell, there is only one distinct stroke.

Q. And this other one seems to have a little more

of the stain, does it not, as though there was some-

thing more under the stain?

A. It looks like that, it looks to be, yes, but this

impression does not show that line.

Q. And in this photograph it shoAvs just that one

line ? A. Yes, it does.

Q. And this one shows yqvj distinctly this other

line ? A. Yes, it shows the lines there.

Q. Well, to your mind would that indicate that

something had been on that instrument between the

taking of this photograph and the taking of this one?

A. Well, I don't know I could not say that.

Q. It would tend that way?

A. Well, it might have printed a little more

Ijlainly, and if acid had l)een used at that time or a

change of climate may have affected it some since this
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was taken, you know. I don't sa}^ that it did so but I

say that it might have.

The witness eontinuino- : In the takino- of this pho-

tograph the camera picked up something with greater

disftinction that did not enlarge in this one at all

It was not a more powerful lense. It appears that in

taking this ineture the camera picked up something

that does not appear in this one at all; with more
distinctness.

Question : Naturally the more reasonable inference

would be that something had been applied to the sur-

face of this instrument between those two dates, be-

tween June, when the photogra]3h you hold was ta-

ken, and possibly within the last two weeks when this

one was taken, is that correct?

Answer
: AVell, I would not say whether anything

was done to it, although it shows for itself that there

are two lines there that do not appear in this one.

Q. Two lines going below the base line ?

A. Yes, sir.

Q. They are very distinct in this one, are they
not (K) ? A. Yes, sir.

Q. Xow, do you oljserve in this photograph Mr.
Harrison, that is the one you took (L), do you ob-

serve there any lines that could not be accounted for

by the words "three-quarters" written in there?

A. I have not examined it closely.

Q. Examine it with reference to that and see if

you can see any lines exhibited in that photograph

that could not be accounted for by the words "three-

quarters" written there?
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A. No, I don't discover anything.

Q. Except that could be accounted for l)y the

words '

' three-quarters
'

' ?

A. Well, that is what it looks like to me—it could

be three-quarters, it looks like it could be a three

made out of that under the half.

Q. It appears the same to me that it would to any-

body else, that it had originally been written there

three-quarters ?

A. Yes, that is the only ones I can see.

The witness continuing : This being the " t, " there

coming up what appears to be an "h," this is the

"h," I take it. There they are. Then between this

"h'' and "a" there appears to have been a "q." It

gives pretty much that appearance. The only letter

that I can be reasonably certain about is what ap-

pears to be a
'

' q. " It might be a " q. " And knowing

that three-quarters must need have a "q," we con-

clude that it is a "q."

Question: Now, don't you know that if they had

obliterated the word "one-half" and then wrote in

here Avhat a portion of what might have been three-

quarters, then would you not say this was a "u" and

a "q."

Answer: No, I could not say there was a "u"

there.

The witness continuing: It might be possible

knowing that or being informed that that had been

done, it is possible that the word there was quarter,

then I would conclude it was a " q. " I don 't discover
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in that photograph anything that could not be ac-

counted for by those words "three-quarters."

Question: Well, now let us take this photograph

and see if we cannot see something there that cannot

he explained by the woi-ds 'Hhree-quarters," this

being the one made in June, Exliibit "K." See that

(indicating) right behind 3^our finger?

Answer: Yes, I see more marks there.

Question: Now, in this photograph (L), now ex-

amine this one; nothing appears that could not be

explained by the word "three-quarters"?

AnsAver: Nothing that I can see,

Q. And in this one (K) lines appear that could

not be explained by the words three quarters ?

A. Well, there are lines there ; I don't know what

they are.

Q. So that something has happened between the

time that photograph was taken and the taking of

this one so far as 'the chemical arrangement of the

molecules of this paper is concerned f

A. Well, I could not state definitely about that,

because I didn't take the second picture you know.

Q. So that the camera in this picture (K) picked

up something that this one didn't.

A. Well, it might be the paper you know; there

are two pictures from two different negatives and it

might be that they didn't use exactly the same that

we used. It might be there was a smaller negative

used b_v him. I have not made any examination with

the view to be sure about that.
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Q. Now, examine that one there very closely and

see if you can see any lines or anything else along

in there that could not have been drawn by any mark

on the paper?

A. Well, there are some lines there, there are

some marks in there, but I could not say what they

were made by.

Q. Those lines there are very different, one of

tilem being more distinct than the other?

A. Well, of course it would be ]jretty hard to say.

There are lines in there I can see, marks in there.

There are straight lines that run in there, but I don't

know^ what caused them, but you can discover the

lines all right.

Q. Now^, this along here that looks just like a

ye]low mark, does it not?

A. It might be a stain, of course.

Q. What is your opinion—you are an expert

—

has this instrument been altered between the time

when this photograph was taken last June and when

this one was taken within the last w^eek or so.

A. I could not state that, IMr. Fiiilv. I don't

know.

Q. Will you tell me wdiether or not, in your opin-

ion, why it is that the stain along the words one-half

is so much more distinct that the stain along this one ?

A. The stain must be a little deeper along there.

Q. More acid was applied there?

A. Yes, or it may have stained the r/y>per around

there a little darker.

Q. More acid had been a|)i)lied there?
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A. Well, whatever they used, it is evident that it

shows a little darker right there.

Q. How do you account, if yon do account, tliat

more acid was used to obliterate this than to obliter-

ate this (indicating) ? A. I don't know.

The witness continuing: I could not sa}^ if it

would be a reasonable hyijothesis to say that acid was

applied to this on two different occasions, and only

once to this. I told you I had no experience in eras-

ing, Mr. Fink. All I can say is the fact that it shows

in the instrument that this yellow stain is deeper and

darker here than there. I could not tell whether or

not acid had been applied more than once to that dis-

tinctly yellow stain across the words one half or not.

I do not know. It is evident that it is stained there

nove than the other, but I do not know what caused

it, I don't know why it is. I could not account for

that. (Whereupon a certain j)aper was produced.)

I see on this paper that a word has been written and

obliterated ; it appears that it has not been completely

obliterated.

Qiiestion: vSo that the user of the chemicals can

control the matter entirely by the application of the

chemicals. So, in other words, the person using the

chemical, can obliterate it completely, or he can ob-

literate it to such an extent, so that when photo-

graphs are made of it, they can trace words or parts

of words, those words which he would like to have a

trace left of—is that not a fact ?

Answer : I don 't know.
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The witness continuing : I could not sa,y from my
examination of the portion you indicate (on paper

which had just been handed gitness in former ques-

tion) that the camera would pick up any tracing of

til at. I do not know. If the chemicals were applied

so as to leave traces of the word "quarter," if there

were traces of it, I think the camera would ]jick it

up.

Question: You think the camera would pick up

any traces on the surface'?

Mr. MURANE.—Objected to as incompetent, ir-

relevant and not a fair question.

The COURT.—Objection sustained.

To which ruling of the Court the defendants, and

each of them, then and there excepted, which excep-

tions were allowed by the Court.

Question: Your opinion w^ould be largely based

on the facts as to whether or not they didn't apply

the chemicals for what length of time, on how many

occasions, as to how much it would obliterate, and

how much would be left there, whether or not the

camera would pick it up ?

Mr. MURANE.—That is objected to as irrelevant

and immaterial and calling for an expert opinion

upon a matter upon which the witness has not (juali-

iied.

The COURT.—Objection sustained.

To which ruling of the Court the defendants, and

each of them, then and there excepted, which excei>

tions were allowed by the Court.
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Redirect Examination.

(Questions by Mr. GILMORE.)
Question : Mr. Fink presented this photograph to

.you and told you it was taken in June. Examine tliat

and state what tlie words in the background back of

the one-half appear to be to you. Do they appear to

be the same as in your enlarged ,photo 1

Answer: They appear to be the same, yes.

Q. Do 3'ou see any particular change other than

the space where this supposed line is, that Mr. Fink

speaks of observing ?

A. I don't know that is the only change I would

notice.

The witness continuing : In my opinion, so far as

3^ou can observe the writing in the background that

is shown here, it is the same in each ; the same taken

in June and the same taken last week. Looking at

the original Exhibit heretofore offered (Exhibit 1)

it shows that acids were api3lied to the certain figures

as shown in the discolored portion there. I don't see

where the acid was applied twice to the portion in the

parenthesis there. I didn't notice anything in the

negative. Looking closely at the negative, it does

not appear to me that any acid was applied to tlie

figures within the parenthesis (1/2)- The discolora-

tion is very close up to the parenthesis. I don't know

if there is any within it or not. I don't know whether

or not if acid had been applied to this portion as long

as it had applied to the figures within the parenthesis,

a person would use as much acid there as he would

in erasing the words "one-half" outside of the ])ar-
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enthesis. I don't claim to be an expert on the qnes-

tion of using acids at all.

Recross-examination.

(Questions by Mr. COCHRAN.)
The witness continuing: I did not sav acids had

not been applied to the parenthesis. I said acids

may have been applied to the figures and not to the

parenthesis. I said it might be but it was very close

up. (Paper handed witness.)

Question: Now, just examine that and see if you

can tell me where the word "one-quarter" has been

partially obliterated "?

Mr. GILMORE.—AVe object to this as not proper

cross-examination

.

The COURT.—Objection sustained.

To which ruling of the Court the defendants, and

each of them then and there excepted, which excep-

tions were allowed by the Court.

Mr. GILMORE.—We object to the use of these

acids before the jury; we have not introduced Mr.

Harrison as an exj^ert on tliis matter, and the testi-

mony is throughout the whole case, that this instru-

ment has been altered by the use of acids, and I don't

know what is to be gained by this sort of exhibition

before the jury.

The COURT.—We sustain the objection; the wit-

ness has not testified he has any knowledge of tlie

effects of acids, he has disclaimed in fact that he is

an exi^ert in the use of acids and therefore his testi-

mony is incompetent upon this subject.
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To wliir-h ruling of the Conrt the defendants, and

each of them then and there excepted, which exce]>

tions were allowed bv the Court,

The witness continuing: I don't know anything

about the use of acids. I don't know that they use

oxalic acid, but I think tliey do. I know that oxalic

acid is one of the substances that will remove ink

stainf

.

Question: Now, I will submit to you these two ] mot-

tles, according to directions this one would be No. 2

and this one No. 1*? Answer: Yes.

:\Ir. C'lLMORE.—We oh^ec-t to this as wholly im-

material and improper.

The COURT.—Objection sustained, the directions

speak for ^Jiemselves.

To which ruling of the Court the defendants, and

each of then then and there excepted, which excep-

tions were allowed by the Court.

Question: Now, what would be, if you know, tlio

acid, or fluid fv>r the purpose of removing ink stains?

:sh\ GILMORE.—Objected to as wholly irrele-

vant. What would be the ingredients in the fluid for

removing ink stains or what the ingredient of this

fluid is, is wholly ivrelevant, and the witness has also

not shown himself to be a chemist.

The COURT.—Objection sustained.

To which ruling of the Court the defendants, and

each of them, then and there excepted, which excep-

tions were allowed bv the Court.
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Question : Now, why did you tell the jury that you

didn't think acids had been applied to the parenthe-

sis are on the original deed.

Answer: Well, I didn't say that it had not been,

but that it appeared to me as though it might not

have been or it might have been less.

Q. Why does it appear to you as though it had

not been applied there ?

A. Because of the yellow stain.

Q. Does oxalic acid discolor?

A. Well, the acid evidently discolored it here.

Q. Then the acid discoloration has made this

shadow in the paper ?

Mr. GILMORE.—Objected to as argumentative.

The COURT.—01)jection overruled. I don't

think we need j^i'osecute this examination any

further because we have gotten about all the knowl-

edge and information we can from this witness; he

is not an expert on the use of acids, and therefore

there is not any use to further proceed with this.

Mr. COCHRAN.—I move to strike the testimony

of this witness from the record. He has testified as

an expert photographer and familiar with the use

of chemicals used by photographers, and his opinion

as to whether or not acids or chemicals have been ap-

plied in this case are no better than anybody else's,

because he has not knowledge whatsoever on the sub-

ject and has never made any study as to the use of

them, and has only testified that it does not neces-

sarilv follow that acids alwavs discolor.
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The COURT.—Motion overruled.

To Tvhich ruling of the Court the defendants then

and there, and each of them, excepted, which excep-

tions were allowed by the Court.

Whereupon the witness was excused.

And thereupon Mrs. ^I. E. HIXMAN, a T^itness

produced on behalf of the plaintiff, in rebuttal, hav-

ing been duly sworn, testified as follows

:

(Questions by Mr. GILMORE.)

The WITNESS.—My name is M. E. Hinman. I

am a photographer by occupation. I am employed

at the present time l)y B. B. Dobbs; in Dobb's studio.

My part of the work there is printing
;
printing from

negatives. I have had about three years and a half

experience. I have been with Dobb's studio one year

the 9th of last July. I have met Dr. Chamljers, the

plaintiff in this lawsuit here. I remember meeting

him in tlie month of July last year. I have seem Mr.

Dobbs' photograph writings. I have seen those por-

tions of Plaintiff's Exhibit Number 1 that I have

changed here. I saw this instrument at the time it

was in Mr. Dobb's studio. I assisted in photograph-

ing it. I printed copies of this from the negative.

I made them from the original negative of that paper.

The negative from this paper was taken, I think, in

June, during the past summer, I couldn't say the ex-

act date; in June, I think. Examining this instru-

ment where the discoloration appears, as to whether
or not there is any perceptible change now, any no-

ticeable change now in that instrument from the time
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I saw it in June, at that part of the instrument where

the words "one-half appear, and tlie figures "i/:"

appear. I cannot see that there is any change in it

now; no. I didn't notice any change. (Paper

handed witness.) Examining the paper which yon

hand me, I would state that that is an enlarged print

from the negative which Mr. Dobbs made of that part

of the paper there ; from the negative that we have

there. That is a true and correct print, enlarged

print, from the negative which Mr. Dobbs made of

this instrument. I did not develojDr' it or assist in its

develop^nent, but I saw ]\[r. Dobl)s develoj)^ it.

Mr. GILMOEE.—I offer now in evidence Plain-

tiff 's Exhibit No. 15.

Mr. COCHPiAN.—We make the same objection

that we made to the introduction of the other pho-

tograph, that it is irrelevant, incompetent, and imma-

terial because the writing itself is already in evidence

and speaks for itself.

The COURT.—Objection overruled.

To which ruling of the Court the defendants, and

each of them, then and there excepted, which excep-

tions were allowed by the Court.

Whereupon the paper referred to was received in

evidence marked Plaintiff's Exhibit No. 15, and ex-

hibited to the jury : tliis being the same paper which

was introduced in evidence on the ]~>art of the defend-

ants, and marked Defendants' Exhibit "K."

The witness, continuing: In photographing a color

similar to this discoloration here, upon Plaintiff's
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Exliibit No. 1, it generally takes a yellow ; it does not

take clear whirf. Something like this blotch here

(indicating.) From my experience in photography,

I am able to state that an enlarged photograph will

exhibit writing partly defaced, or altered or erased

;

if there is any there at all it will bring it out.

Question : Now, just examine this place here on tliis

photograph, under the words ''one-half" (Exhibit

No. 15) ; state to the jury what you are able to see

there, if anything.

Mr. COCHRAN.—That is objected to as incom-

petent, irrelevant and immaterial; the photograph

speaks for itself, and this witness' testimony in re-

gard to what is to be seen upon the face of the photo-

graph is of no more value than that of the jury or

any other person. What this witness is able to see

is not the question ; wliat is there that the jury or any-

body else can see—one person can read what is there

as well as another.

The COURT.—Objection overruled.

To which ruling of the Court the defendants, and

each of them, then and there excepted, which excep-

tions were allowed by the Court.

Question : What are you able to see—are you able

to read any word or words under the words "one-

half," on this portion of this photograph here?

Answer : Well, there is no word in full, that I can

see.

Question: What do you make out, if anything,

upon the instrument under the word "one-half"?
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Answer: Well, I think you can plainly see a part

of a "t"; ])Rvt of an "h," and two "e's"; the two

"e's" are veiy plain.

The witness continuing: There are other letters

that I am able to discipher on there ; there are several

marks. Examining the same words, the same por-

tion of this instrument, "one-half," I can see some-

thing there that is partly erased, but I can't say what

it is. I cannot distinguish any difference in the

handwriting upon one photograph from the other;

only that this is larger—there is a special j)aper

which brings that defect out in this. I do not know

what scale this photograph is. I say that that is a

different kind of paper. This is a special paper

which rZ^ings out defects. I don't know what scale

that is in comparison with this. You are a bet-

ter judge of those things than I am; I don't know

what the scale would be.

Question: Now, from an examination of botli of

these photographs, are you able to state that there is

no difference exhibited in the lines partially erased ?

Mr. COCHRAN.—Objected to as wholly irrele-

vant, incompetent and inmiaterial, because the in-

struments speak for themselves.

The COURT.—Overruled.

To which ruling of the Court the defendants, and

each of them, then and there excepted, which excep-

tions were allowed by the Court.

Question: Now just compare the two, ]\[rs. Hin-

man,
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Mr. COCHRAN.—Same objections.

The COURT.—Objections overruled.

To which ruling of the Court the defendants then

and there excepted, which exceptions were allowed

l)y the Court.

The witness continuing: I don't see any diiference

in them excepting that the discoloration is a little

plainer on this one, the larger one; I don't see any

difference in the lines.

Cross-examination.

(Questions by Mr. COCHRAN.)
The witness continuing: Yellow takes dark; there

are several other colors that take dark. A light blue

takes white. Almost any light blue will take white

on our negatives. I handle no negatives at all. I

don't believe that photographing in colors is done

anywhere. I do not know of any process in photo-

graphy where photographing is done in colors. All

the photographing which I have done is simply in

white and black. White on the object turns the nega-

tive dark, and dark white ; any very dark object does.

Dark does not make the impression that the light does.

I do not do any developing work up here myself. The

developer does not eat the film any ; it brings out the

traces. The developing simply brings out anything

that there is traced upon the negative. It is dark in

the negative whereever light is displayed to the nega-

tive. Anything that is exposed to the negative has

the effect on the negative to come out dark where

there is a white background. The spaces here on this
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white x^oi'tion of the deed, made a dark imprint npon

t]ie negative. Then when it is transferred to the

paper it brings it back. Brings it back to the orig-

inal. Every mark that is exposed to the negative.

Any object taken in a photograph will not make its

imprint npon the negative, merely does the back-

ground and puts the object into the space upon the

background, according to the color of the object, and

brings it out in the print, dark or light, but will not

show an object in color. The coloring in the ink is

light upon the negative, because it is dark in the deed

itself. If they had been dark red, they would have

been the same wa,y. Any color that I know anything

about would leave an impression, will take white and

will simply stand out in the photograph. If there

was a red blotch, where it is discolored yellow here,

it would leave a darker blotch than that upon the

print. I do not know anything about the action of

acids. I don't know anything about the use and ac-

tion of oxalic acid. I know they use acids in photo-

graphy, but that is about all I know about it.

Thereupon the witness was excused.

Whereupon Mr. W. L. COLLIER, witness pro-

duced on behalf of the plaintiff in rebuttal, being duly

sworn, testified as follows

:

(Questions by Mr. GILMORE.)
The WITNESS.—My name is W. L. Collier; I

am the manager of the Miners & Merchants Bank. I

have been a banker since 1894. I was first employed

in the Seattle Savings Bank, from '94 to '96; and
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from that in the Scandinavian-American Bank of

Seattle until last 3^ear, when I came to Nome. I was

with the Scandinavian-American Bank in Seattle

from 1896 until last September, when I came here,

since when I have been the manager of the Miners

& Merchants Bank of Nome here. As to the experi-

ence I have had in deciphering writings, or examin-

ing writings, I have held the position of paying teller

outside in the Scandinavian-American from 1900 un-

til the summer of 1905, and examined the different

w^ritings upon the different papers presented for pay-

ment every day. When I was j)aying teller in the

Scandinavian-American Bank at Seattle, when au}^

question came up over deciphering a signature to a

check drawn through that institution, it was "put

up '

' to me and I was held responsible ; I had to pass

upon everything myself ; everything came up to me.

During the time as I have related that I was em-

ployed where I examined writings, I made a special

study of the subject of writing. I have been very

much interested in handwriting, and after I found

out that there were books w^ritten upon the subject, I

posted myself by a study of the different authors

upon the subject, and one of the men in our bank

used often to call my attention and also different par-

ties, that they would pick up any book upon the sub-

ject that gave diff'erent views upon the subject, and

in that way I found out something that I never real-

ized before, and I have studied along those lines to a

considerable extent. I have been responsible for a
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great many millions of dollars' worth of checks in

my time and I think I am well enough posted to pass

upon writings. The position of teller's clerk is a

position that I occupied prior to my occupying the

l^osition of teller and there were all the way from five

hundred to fifteen hundred or two thousand checks

which had to be passed upon by me every day in the

clearing-house. To be acted upon, to be passed upon

in the clearing-house and were passed up to me to de-

termine the validit}^ of the checks. All the checks

that were presented for payment at the bank were

handled h\ myself daily. Every check that came

through the clearing-house I had to attend to whether

or not they were genuine, that came through our

))ank. All checks that came through the bank with

which I was connected were passed upon by me ex-

clusively, and in the bank no checks were accepted

and paid except it has passed through my hands, and

I Avas the only one who was held responsible as to

whether or not they were genuine; they all were

passed upon by some one, and while I held the posi-

tion of paying teller, were passed upon by me. I

know the plaintiff in this action, Dr. Chambers. I

have known him since 1905, but not A^ery well. I

knew him in Seattle before coming up here. And I

have also known him ever since he has been here since

last September. (Paper handed witness.) I have

seen before. Plaintiff's Exhibit No. 1, which you now

Jiand me. The first time that I ever saw it was last

fall; possibly November or December; I don't know
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just the exact date. Dr. Cliambers exhibited it to me

then. With reference to this portion of the instru-

ment where it shows the discoloration, the words

"one-half," and the figures "i/i>" I examined it last

fall for Dr. Chambers ; he came in and we talked the

matter over; he wanted my opinion on it, and I

looked at it then very carefully ; I do not believe that

there has been any alteration in it since. I examined

it again to-day before coming into court. There has

been no perceptible change in it since I examined it

last fall, except there may possibly be a change in the

shade of the discoloration. The reason I say there

could not possibly be smy change in the writing since

I saw it last fall is, the words "one-half" has been

written in there after the other erasure has been

made ; it was taken out with acids, and if any other

alteration was made it would affect the writing in

there at the present time; it could not have been

done, the color would have been different and these

acids w^ould affect the paper, as an alteration or re-

moval of any kind would have to be made with acids.

An alteration or removal would have showed in there.

Question: Now, I also hand you a paper marked

Defendant's Exhibit "B," an instrument which it

is admitted in the evidence to be in the same hand-

writing as the one I have before shown you, and writ-

ten in the same day, on the same day with the excep-

tion of the words that I have called your attention

to, just examine the writing please.

Answ^er : Yes, sir.
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Q. I also hand yon another exhibit; jnst examine

that one, being Defendants' Exliibit "A." It is ad-

mitted also in the evidence here that that was in the

same handwriting, written in June, 1906, June 30,

1900, almost two years prior. Just examine this in-

strument also before I ask you another question.

Now, I also hand you another instrument, a letter

marked Plaintiff's Exhibit Xo. 5, which is also ad-

mitted to be in the same handwriting as the instru-

ment now before you. Examine them all, please.

Now, I also hand you a photograph, enlarged ap-

proximately three times, on a scale of three times,

marked Defendants' Exhibit "K," and Plaintiff's

Exhibit No. 15, being a photograph, or purporting to

be a photograph of the original instrument exhibited

to you. Plaintiff's Exhibit No. 1 % A. Yes, sir.

Q. Examine this photograj^h also.

A. I also exhibit to you a photograph, purporting

to be a photograph of a portion of the original Ex-

hibit No. 1, of that portion surrounding the discolora-

tion, a photograph alleged to be about on a scale of

one to six times in the enlargement, being marked
Defendants' Exhibit "L," and Plaintiff's Exhibit

No, 14, and I ask you to examine them all with refer-

ence to the handwriting.

A. That is all, I guess, I care to see.

Q. Now, from that examination Mr. Collier, as

an expert on handwriting, are you able to state

wlu'ther or not in your opinion the words "one-half"

and the figures "I/2" shown upon Plaintiff's Exhibit



vs. J. J. Chambers. 323

(Testimony of W. L. Collier.)

Xo. 1, were written by the same party who wrote the

rest of the body of the instrument and the other in-

striunents exhibited to you?

A. There is no doubt in my mind but that that

was written hy the party who wrote out the original

deed, or whatever it may ])e, the original instriunent,

bill of sale, or whatever it is.

Q. Also by the same party who wrote the second

exhibit passed to you being Defendants' Exhibit

"B"? A. That is in the same hand.

Q. And also by the same j)arty who wrote the

exhibit marked Defendants' Exhibit "A"?
A. Yes, sir.

Q. Xow, Mr. Collier, will you please take the

photo marked Exhibit "L" for the defendants and

Exhibit Xo. 14 for the plaintiff ; examine that, please,

Mr. Collier, and state whether or not you are able to

decipher any words appearing back behind the words

"one-half" as written in that instriunent?

Mr. COCHRAX.—That is objected to, if the Court

please, as being irrelevant, incompetent and immate-

rial, because it is not necessary to have an expert pass

upon that; that is a matter of eyesight, which any

person as well as another can answer, and is is incom-

petent, irrelevant and innnaterial.

The COURT.—Objection overruled.

To which niling of the Court the defendants, and

each of them, then and there excepted, which excep-

tions were allowed by the Court.

Answer : I have examined this as well as the orig-

inal deed under a glass and can see very clearly the
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word "three" under the word "one" b}' the peculiar

turn of the "t."

The witness continuing: The first word that I de-

cipher is the word "three." I find the "t" the first

l)art of the letter "h"; then between the end of the

"e" is "r"—no, the letter "r" is behind the "e"; the

double "e"; follows. The letter "t" in the word
'

' three " is a capital letter. The " r " is a small letter,

the double "e" is small. I have examined Exhibit

"A," on behalf of the defendants, and it is nw opin-

ion that the word "three" appearing in the back-

ground behind the word "one" in this Exhibit No.

1 was written by Mr. Whittren ; the party who wrote

out that portion of the photograph in front of me;

the writing is identical.

Question : Now, Mr. Collier, are you able to take

—

are you able to draw out on this table here any simi-

larity of the word that appears back of the word
'

' one,
'

' showing the position with the same letters ?

Answer: The "t" is identical with the first part of

tlie "o"—right here—I don't know as I could make
it any more identical. I don't pretend to be able to

write like that.

Q. Now, will you show the jury on the exhibit

which you have before you, being Defendants' Ex-

hibit "E," any "T "similar to the one you deciphered

on the deed Exhibit 1 ?

A. The first "T" there is identical with this first

The witness continuing: I observe other points of

sunilarity in the word "three" as outlined there with
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reference to Mr. Whittren's handwriting in that

agreement which is admitted to be his writing; his

"e's" are the same; the "h" is just like the "h's" in

this instrument in this document there, and also his

"h's" in the word "Chambers' as it appears on there.

The "h" is connected with the "t" right after the

stroke and coupled with the same "s" stroke, in the

same stroke; with the top stroke of the "t"; it also

so appears on Exhibit "A "
; there is the " h " and " t "

;

the "t" shown in the same way on Exhibit "A." I

cannot write like anyone else ; I would not be able to

qualify on that. This "h" is quite considerably ])e-

low the line in the original; this is the idea of it (il-

lustrating) . The " T " requires a long stroke, gentle-

men, a longer stroke than what this is ; the "one-half"

now runs almost equal, includes the figures, the let-

ters in the "Three" underneath it, but not quite.

There is a double space between the base line. It

looks on the paper here like a double space here—

I

don't know just what. It just comes down about

one-third the distance between the lines; about one-

third the distance down below the base line ; the to^)

of the "T" is about halfway above the space line; the

top part of the "T" A'oined the "h" practically on the

same line above where the top of the "h" joined the

"T"; the bottom of the "h" is right with the base

line; the letter "r" is right on the base line; the let-

ters "ee" are both on the base line; the letter "q"

descended below the base line ; it is just right where it

goes down to the body of the three ; it looks to me as



326 Andrew Eadie et al.

(Testimony of W. L. Collier.)

if there was a loop coming over into position with

the line at the bottom of the ''ee's"; the letter "u"

just adopts the base line. I can see the letter "a"

there ; it just reaches the base line. There is a letter

beyond there which I presume was an "r," but I can-

not say that because I cannot read anything more, but

I can see a line running up; where I see the word

"three" it appeared to be complete below the base

line; it comes below the word "three" somewhere

near the "t," but it runs on a line according to this

photograph, right along the whole word ; it is rather

below do^^i here ; where the " q " appears where this

spot on the instrument is shown, it appears to follow

the base line.

Question : At what portion ? I will ask 3"ou if the

letter "q " as shown there—now, referring to the pho-

tograph in the parenthesis or bracket as shown in

this original instrument, examine the original, please,

and state whether in your opinion the acid was ap-

plied to the brackets, or whether or not the^v have

been erased'?

Answer: Yes, sir, I think it was all erased.

Q. You think the}' have been erased ?

A. That is my opinion.

Q. Are you al)le to decipher any word or words

beyond the bracket in the background beyond tlie

one-half in the photograph'?

A. Right beyond here (indicating) ?

Q. Are there any figures in your opinion discern-

«ble beyond the 1 in the 1/2?
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A. Well, beyond the ''1," from the photoa^rapli.

1 can't make it out; I have not examined it under

a glass, and I cannot make it out from the photo-

graphs.

The witness continuing : I have examined the origi-

nal instrument, Exhibit 1 under the glass; I was a])le

fo make it out plainly, quite ])lainly; I made out a

vigure 3; that is, I could make out the outline of it,

and in my opinion it was a 3.

Question: Now, referring again to Defendants'

Exhibit "A," the agreement that was exhibited to

you, and also to the two deeds, and see if you can call

attention of the jury to anything in those writings

that causes you to believe tliat the words "one-half"

in those writings and the words "one-half" in this

original deed. Exhibit 1, were written by the same

X)art,y, taking the three instruments, and call their

attention to an3i:hing in connection with the words
'

' one-half '

' that convinces 3^ou that they were written

by the same party : You may use both of these in call-

ing attention to what 3^ou consider reasons to say that

the same party wrote the instinunent, wrote the words

"one-half"?

Answer: Well, it is my opinion that it is all in

the same writing; I don't take so much from the lot

themselves as from the character.

Q. Please take the pointer and just call the atten-

tion of the jury to anything that you see that causes

you to form that opinion, to anj^thing that you see

in the papers ?
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A. There is nothing there, Mr. Gihnore, that I

can call the attention of the jury to further than the

fact—I want them to notice the "u's"; the uniform

way in which the "u" is written in them all. There

is a letter there that is absolutely identical.

The witness continuing: There are a couple of

"u's" in this writing (indicating) there which are

very good. I do not think that all of the capitals

used in writing are placed under the surface of the

word "one"; there are a couple of capital "O's" too,

that are very good. In constructing this sentence

where the words "one-half" appear, I don't know

whether the word "One" should begin with a capital

or not ; if I were starting a sentence such as this con-

tained in the conveying clause, I don't know if I

would give a word in that place a capital letter or

not ; the facts are in regard to capitals, I am not very

well up on capitals—I am not well enough versed in

capitals, grammatically speaking; I couldn't qualifj''

as an expert when it comes to the grammatical part

of the thing ; examining this instrument, and the rea-

son that I think that the same party wrote that, I

desire to call the attention of the jur}" to these "f 's";

if you will note the wa}^ the loop comes back, it

curves over, and the same thing is found there, there

are other "f 's" in the original instrument other than

the two; this one here (indicating) in the word "fol-

lowing" in the orignal instrmnent; then the word

"left," the letter "f " in that word on the Left Limit,

that is about the same; these "f's" I have pointed

out compare very favorably with the letter "f" in
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the word "half" in shape. They compare with each

other.

Cross-examination.

The witness continuino;: I am the manager of

the Miners & Merchants Bank; I know the plaintiff

Dr. Chambers; he does not owe me any money; he

does not owe the bank any money; he don't owe us

any money ; we have not a mortgap^e in the l^ank upon

his interest in the ground, if he wins this lawsuit;

none whatever; neither myself or the bank ever ad-

vanced him a dollar—I don't know whether Mr. Cow-

den has in the last few days; I think that there has

nothing come to my attention ; if there has ]>een any

money advanced; I couldn't say whether Dr. Cham-

hers owes the bank anything at this time; if he does

I don't believe that it exceeds a hundred dollars, if it

exceeds that. Dr. Chambers spoke to me a short

time ago and said he possibly might need a little

money. I do not know whether he owes the bank of

which I am the manager anything or not, 1)ut I can

easily find out ; it might be possible that he owes us

a. hundred dollars or so ; I have never been a cashier

in a bank; I was assistant cashier in the Scandina-

vian-American Bank in Seattle; I was constantly

passing upon signatures to checks ; a person has usu-

ally a rather set signature; so that there is usually

great similarity in their signatures so that you could

readily determine ordinarily a person's signature,

and whether it is genuine or not, easier than you can

where a man is writing consecutively; as a general

rule, men who are in the habit of writing checks, for
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the veiy purpose of having no mistakes in their sig-

natures, try to make their signatures always uniform

or about the same, and because they can't write any

other wa.y too, is one reason ; as a general nile, it is

a fact that business men who are in the hal)it of sign-

ing checks try to make their signatures alwa.ys the

same, for the reason of avoiding an.y mistake in their

signatures. Business men usually write their signa-

tures the same ; they do that to try to prevent forgery

of their signatures; that is not true of the general

writing of a person, but I will tell you that if a man
has a certain writing, he won't change that writing

very much as a general rule. Some men will write

the same all the time in gieneral writing and some

will not; men will not write in general writing with

the same degree of care or accuracy, but again the

same character, it looks the same l)ut ]3erhaps not so

accurate in general. I do not always make m.y let-

ters the same in my ordinarj^ general writing. I

don't know as I can say as to others ; sometimes I will

write quite small; sometimes I will write large,

spreading my letters apart, and sometimes I will

crowd my letters clo ?t'er together ; but there is usually

the same characteristics ; I write sometimes this way
(illustrating) and sometimes that (illustrating). I

generally write rather closely; when I try to write

closely I write my letters one close up with another,

and sometimes I will write a wliole sentence with the

letters farther away, different in their manner of

closeness and different in one wa,v and another; yes,

perhaps I will write a whole sentence which differ
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exceedingh^ from m}" ordinary manner of writing. I

don't think that would apply to my signature ; in gen-

eral, the wa.y a letter is formed, that form is usually

followed in all a person's writing; when it gets down

to writing signatures, that is not what I have refer-

ence to at all; it is not because I do not know any-

thing about a person's ordinary handwriting that I

do not answer the question ; that is not the whole rea-

son. It is altogether the wa.v 3'ou examine a hand-

writing, how you look at it; I don't know that I

would know^ how to examine writing in that connec-

tion at all. I do know how to examine signatures.

Question: Now, don't you know that when it

comes to writing, common writing, right along in let-

ters or deeds or ordinary matters of that kind, you

don't know how to compare them, that they do not

compare at all with a person's writing which he

adopts in writing his signature, they are not written

similarly at all ?

Answer: No, I don't think so, Mr. Cochran. I

don't wholly agree with you there; it takes time to

learn to compare handwriting.

The witness continuing : I think that I know hand-

writing myself. I think I learned it in my experi-

ence which I have narrated ; it takes very careful at-

tention; it takes lots of experience to learn to com-

pare handwritings. The general appearance of the

handwriting of one ]3erson differs greatly from the

general appearance of the handwriting of another;

without any great experience to detect the difference

and that is true of every letter ; the science of liand-
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writing is just the science of comparing letters and

ebaracter in writing ; as I told you, in writing it takes

time to learn those things; in my opinion life don't

run quite as easily and evenly as that; I say that

some people would not see any similarity in this and

would not compare them at all, because they would

not detect for instance, that it all does not come down

to the base line while I see that in my experience in

examining handwriting; some people would not see

that it was the same kind of work ]:)ecause this letter

does not come down to the base line, like that one

does (illustrating). I don't know how long it would

take a person to learn and observe that fact ; it might

take them a week or a day or they might be al^le to

observe that at a glance, because the}^ might not have

had any specific training. I don't know how long it

took me to observe that fact; it didn't take me very

long. I took in at a glance the similarity of every

letter there. I took in at a glance that this letter

while it didn't come down below the base line was

very similar to the same letter in the other writing.

Anybod}^ could do that. It does not require any par-

ticular skill to observe that. I don't pose as an ex-

pert—well, I will say on signatures; I will, all right;

I am an expert on signatures rather than on writing.

I did not mention the brackets in the original deed,

Plaintiff's Exhibit No. 1. I did not mention the

brackets, to my knowledge; the only thing I was

asked about was the words within the brackets, the

words "one-half. If I stated that in my opinion

then that the brackets had })cen erased, I had refer-
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cnee to the figures iiieliided in tlie brackets; I mean

that the brackets had not been erased. I was also

misunderstood, or I misunderstood Mr. Gilmore when

1 stated that in my opinion the brackets had also been

treated; it is my opinion that the brackets have not

been altered any. I say that they have not because

I cannot see that they show any mark. The acid

seems to have run over onto the first bracket, but it

does not show that it has ever been altered. The first

l<racket does not show that it has ever been altered,

1 lecause there is nothino- there to indicate that it has

;

there would be if they had ever been erased; there

would be a stain ; that acid erasing compound leaves

a stain, as a general rule. I don 't know what prop-

erties there are in the acid that leaves a stain. No,

I would not define what any of the qualities of the

erasing fluid are. I know that some acids leave a yel-

low stain, because I have seen lots of instruments

—

well, not lots of instruments, but I have seen several

instruments where things have been erased. I have

seen an ink erasing fluid applied. I will qualify

that ; I don 't know that I have ever seen it applied

;

I have seen its action afterward. I know that acid

leaves a yellow stain because I have used it; I have

used Sanford's eraser the same that you have there.

I don't know what acid in the eraser leaves the stain;

some erasers might not.

Mr. GILMORE.—Objected to as incompetent and

immaterial; it is not shown yet what ink eraser was
used in this instance, and we object to the use of these

chemicals before the jury.
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Mr. COCHRAN.—I am i^'oing to demonstrate to

the jury that this eraser don't leave a yellow stain.

I have a right to demonstrate by using this eraser

right here before the jury that it is not the acid

leaves the yellow stain; that A the acid dissolves the

ink and that it is the application of an alkili that

takes up the stain and leaves no stain.

Mr. GILMORE.—Objected to as incompetent, ir-

relevant and immaterial.

The COURT.—It may have been another acid, wan-

other preparation that was used b.y this other party

;

this does not purport to be the same preparation

even; it might bear Sanford's name and yet be an

entirel.y different preparation. There is no pre-

sumption about this Ijeing the same, and the kind of

preparation has not been sufficiently established to

make this testimony admissible in the opinion of the

Court. Objection sustained.

To which ruling of the Court the defendants, and

each of them, then and there excepted, which excep-

tions were allowed by the Court.

Question : Are there two different fluids in San-

ford 's ink eraser'?

Mr. GILMORE.—Objected to as incompetent, ir-

relevant and immaterial and not proper cross-exami-

nation. The witness has not qualified as an expert

on chemistry.

The COURT.—I do not think he has qualified suf-

ficiently as yet to testify upon this subject. Objec-

tion sustained.
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To which rulinj2j of the Court the defendants, and

each of them, excepted, which exceptions were al-

lowed by the Court.

Question: Don't you know that it is oxalic acid,

which is the principal acid used in removinii: ink

stains '?

Answer: I am not a chemist—don't profess to be.

The witness continuing: I don't know what kinds

of acids are used ; I am not very familiar with alkilis.

I have never used any acid. I have used the com-

mon ink eraser, and I don't believe that I have ever

seen any instrument where an eraser had been used

that did not show a discoloration, and it is my opin-

ion that an acid is used ; in the course of time it will

fade, but it is my o])inion that it leaves a stain ])e-

cause I have noticed it, I believe. In any that I have

noticed at all, I have noticed a like discoloration or

stain. When the application is first made, that is

any application that I have seen when the ink starts

to run across the paper; then this second applica-

tion removes the effect of the first one, and even that

will run across in course of time.

Question : That effect is simply the effect upon that

piece of paper which I have just shown you, is it not?

Mr. GILMORE.—Objected to for the reasons

heretofore stated to your Honor. That this witness

has not been offered as an expeii: upon the effects of

acids or anythino- else upon instruments, and does

not profess to know anything about them, and is not

an authorit}^ upon the action of ink erasers upon

paper writings. Further, if they want an authority
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upon the action of ink erasers upon this particular

instrument, the person in whose handwriting? the

whole instrument now a]3pears is the proper person

to call. Let them call Mr. Whittren who, the testi-

mony shows, knows all aljout the action of this ink

eraser upon his particular paper, l)ut the.y have no

right to exhibit it to our witness, who was offered

here simply for the one i^urpose of giving his opin-

ion upon handwriting in this deed—these gentlemen

have no right to expect our witness to testify in re-

gard to matters which have been excluded by the

Court, make experiments here before the jury and

expect our witness to pass upon them.

The COURT.—Objection sustained.

To which ruling of the Court the defendants, and

each of them, then and there excepted, which excep-

tions were allowed bv the Court. -^ •
,














